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PREFACE. 


The chief object of the following pages is to indi- 
cate some of the earliest ideas of mankind, as they 
are reflected in Ancient Law, and to point out the 
relation of those ideas to modern thought Much 
of the inquiry attempted could not have been prose- 
cuted with the slightest hope of a useful result if 
there had not existed a body of law, like that of 
the Romans, bearing in its earliest portions the 
traces of the most remote antiquity and supplying 
from its later rules the staple of the civil institu- 
tions by which modern society is even now con- 
trolled. Tlie necessity of taking the Roman law as 
a typical system, has compelled the Author to draw 
from it what may appear a disproportionate number 
of his illustrations ; but it has not l>ecn his inten- 
tion to write a treatise on Roman jurisprudence, 
and he has as much ns possible avoided all discus- 
sions which might give that appearance to his work. 
The space allotted in the Third and Fourth Chap- 
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ters to certain pbilosopliical tlieories of the Koman 
Jurisconsults, has been appropriated to them for 
two reasons. In the first place, those theories ap- 
pear to the Author to have had a much wider and 
more permanent influence on the thought and action 
of the world than Secondly, 

they are believed to be the ultimate source of most 
of the views which have been prevalent, till quite 
recently, on the subjects treated of in this volume. 
It was impossible for the Author to proceed far 
with his undertaking, without stating his opinion 
on the origin, meaning, and value of those specula* 
tions. 

H. S. M. 

Lokooh, January^ 1861. 
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INTEODUOTION. 


The work of Professor Maine on “Ancient 
Law” is almost the only one in the English lan- 
guage in which general jurisprudence is regarded 
from the historical point of view. Tlie text books 
prepared by lawyers both in England and this 
country, have only aimed to present a view of legal 
history, so far as it was necessary for practical pur- 
poses. The professed treatises on the “ History of 
the English Law,” such os those of Peeves and 
Crabbe, make no claim to philosophical deductions,, 
and while the fonher is especially accurate and te- 
liable, it is written in a manner altogether dry 
and uninteresting. Mr. Maine’s work is vitalized 
throughout by the true spirit of pliilosoj)hy. It is 
not, however, a philosophy which bases itself on an 
inspection of the present condition of society. It is 
founded on facts derived from the most patient and 
thorough historical investigation. It is to be hoped 
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that he, or some other equally competent person, 
will do that for the Englisli common law, which has 
already been done in so masterly a manner for 
“ ancient law.” It is a remarkable fact that many 
of the early books of the common law are nearly 
inaccessible to the student. Some of them are in 
manuscript, hidden away in legal libraries. Those 
which are printed are composed in a language now 
obsolete, and with abbreviations which the general 
scholar does not easily understand. Mr. Wallace, 
of Philadelphia, in his learned work on the Eng- 
lish Keportei's has pointed out that the Parliament 
of England could do no more important work, than 
to reproduce in an accessible and intelligible form, 
these antique works which illustrate the early com- 
mon law. He has truly said, that no philosophical 
knowledge of the law can ever be had without ref- 
erenee to its origin and history. lias not the time 
arrived when the materials for a comprehensive 
view of the common law should be furnished to the 
scholars of England ? 

Mr. Maine’s work may be said to consist of two 
parts ; the first part, embracing four chapters, con- 
tains the philosophy of legal history . No more 
accurate and profound genei*alization was probably 
eveb made in jurisprudence, than that which sums 
upmie agencies of legal progress : Fiction, Equity, 
and Legislation^ Its truth strikes the attention of 
one veiTjetl only in the English common law. The 
first two agencies, especially, accomplished all the 
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early advancement in that system of jurisprudence. 
It is through them that public opinion gradually 
modified the law. Without them, the English nation 
would have remained stationary, or have been 
driven to a revolution. Some times fic tion affects 
the law without consciousness on the part of the 
judge . Instances of this are given by Mr. Maine. 
At other times, the judiciary cover their intent to 
alter the law with a thin and transparent veil of 
fiction. When the English Parliament had passed 
tho Statute of Entailments^ by which the nobility 
exjMJcted to secure their landed possessions to their 
families, the judges, who did not sympathize with 
the legislature, eluded its effect by a fictitious legal 
proceeding, called a common recovery. It came to 
be a rule that no express words could be txsed in 
creating au entailment, wliich would prevent its 
destruction by this pretended action. 

It was an early complaint, t.hn.t by |,bft grawt,)] 
of Equity, the “ heart of the common law M’^os eaten 
out.” An excellent illustration of its workings is 
derived from the law of trusts. The ancient com- 


mon law made the validity of a conveyance depend 
upxm a visible act. The owner gave the intended 
purchaser a clod of earth, or other sjunbol of jk>8- 
session. The o\vnership thus created admitted of 
no qualification. The vi-tMe owner was to all in- 
tents and purposes the actual projinetor. On this 
simple conception. Equity grafted the notion of 
** uses.” An owner of land could transfer it to an 
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indifferent person by a visible symbol, and charge 
the transferree to hold it for the use of another. 
The “ conscience ” of the transferree was said to be 
affected by this transaction, and he was equitably 
bound to perform the trust imposed upon him. 
This obligation could only be enforced in a Cour t 
of Chancery, the presidi ng judge being an eccl esiaa- 
tic. Tliat Court was supposed to proceed upon 
those principles which affect the moral sense. In 
all the old law Abridgments, Chancery law is 
found under the title “Conscience.” Chief Justice 
Fortescue, in the reign of Ileniy VI., a. d. 1453, 
derives Equity from the two words con-scio, which he 
explains to mean the case where men have the same 
knowledge ns God possesses, that is, they know Ilis 
will as nearly as possible by reason, lie fin-ther 
remarks that a man may have a claim at common 
law, when by “ conscience ” he would be condemned. 
In another case, occmiing in the year 1474, the 
Chancellor said that a case before him must be de- 
termined according to the la^o of nature in the 
Chancery .* 

"When this principle came to be fully estab- 
lished, rights were recognized in one court, which 
were denied in the other. Thus in the case under 
contemplation, the transferree of the land was said 
to have the legal title, and the owner of the “ iiae ” 

* Year Book, 18 Ed. IV. fol. 9, case 6. This is an earlier recogni- 
tion of liie duty Ilf modoin Oourts of Equity to follow the Roman 
“ law of nature ” than any noticed by lir. hloine. 
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an equUaUe interest, and tlie Court of Chancery 
substantially protected him in the enjoyment of the 
rights of owuerehij). lie could, in general, insist 
on having the legal title made over to him by a 
formal conveyance. This doctrine was soon seized 
upon to create other modiiicatious of property. For 
example, no owner of land could, by the common 
law, dispose of it by will, except in certain local- 
ities where a custom permitting a will prevailed. 
An evasion of this rule of law could be made through 
uses. If a man %vished to make a will, he trans- 
ferred his laud to another to hold to his use. This 
person was in conscience bound to hold it for the 
grantor, who was said to have a “ use.” He could 
make a will of the use, and the devisee could then, 
by a resort to Chancery, compel the grantee to give 
liim a deed of the land. If the grantor died with- 
out making a will, the “ use ” descended to his heir, 
who could in like manner exact a deed from the 
grantee. For many years, men were in the constant 
practice of evading in Ix]uity the legal rule that an 
owner of land could not make a wiU. Every ioitel- 
ligent person knew of this double rule, but no steps 
were taken to remove the anomaly. Even Parlia- 
ment passed special statutes facilitating the exercise 
by the king of the power to make a will in accord- 
ance with this device. 

The time came when the fact was recognized that 
the difference between law and equity upon this 
and other jroints connected with uses was a mere 
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form. The third agency indicated by Mr. Maine 
then interferea Legislation coiTecta the anomaly. 
He who has the use, is declared to be the owner of 
the land, and a statute is passed conferring the 
power to make willa 

When the statute of uses is brought before the 
courts^ a narrow construction is adopted. It is 
decided that certain uses shall not be turned into 
legal ownership. Chancery seizes upon these re- 
jected uses, and upholds them as trusts, fastening 
itself on the “ conscience ” of the legal owner. These 
trusts had become in certain cases purely fonnal, 
when after three centmies, the l^islature of New 
York carries out the principle of the original statute, 
and declares that by no device shall there be a mere 
formal trust in land. 

This topic might be pursued to an indefinite 
length, and many similar instances summoned from 
English legal history. Mr. Maine deserves the cre- 
dit of being the first to give body and fonn to the 
principle, which every student of law perceives as 
soon os it is stated to him. 

The second part of his book is equally striking. 
It contains an account of the origin and progress 
of leading rules in legal science. In its method, it 
is in direct antagonism to the loose declamatory 
style in which many discoui'se of legal principles. 
The work throughout has a high and cheerful tone. 
^It maintains the steady progi’ess of mankind in 
juidsprudence from an age of formalities and cere- 
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monies to an era of simplicity and symmetrical 
development. It asserts the continuity of the human 
race, and we are permitted to feel nearly every 
link of the chain which binds the men of our day 
to the nations of the remotest antiquity. 

The chapters on conveyances, wills, and con- 
tracts have an especial value, and will serve to 
dispel many erroneous views concerning transac- 
tions which make up a laige part of the business 
of human life. 

In the hope of facilitating the use of this book 
in law schools and colleges, the >vritcr has prepared 
an abstract of its contents. lie only vouches for 
its general accuracy. The special qualifications and 
limitations of the principal propositions must, of 
course, be sought in the body of the work. It is 
confidently believed that this treatise is worthy of 
the careful study of all young men who desire to 
make the law an honorable pursuit, and not a mere 
ti*ade or calling. It may also be warmly commended 
to the general scholar, who cannot fail to derive 
instruction and stimulation from its weighty and 
earnest words. 


I. 

• 

The earliest notion of law is not an enunciation 
of a principle, but a judgment in a particular case. 
When pronounced, in the early ages, by a king, it 
was assumed to be the result of a direct divine 
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inspiration. Afterward came the notion of a cos* 
tom which a judgment affirms, or punishes its 
breach. In the outset, however, the only author 
itative statement of right and wrong is a judicial 
sentence rendered after the facts have occurred. It 
does not presuppose a law to have been violated, 
but is breathed for the first time by a higher power 
into the judge's mind at the moment of adjudication. 

When aristocracies succeeded to the power of 
the kings, they became depositaries and administra- 
tors of law, without claiming direct inspiration for • 
each sentence. They monopolize the knowledge of 
law. Ciistomany law now exists, which is assumed 
to be precisely known to the privileged order or 
caste. This is the era of true unwritten law. Be- 
fore the invention of writing, this was the only 
expedient by which there could be an approximation 
to an accurate preservation of the customs of a race 
or tribe. 

Next we arrive at the era of the Codes, of which 
the Twelve Tables are best known. Everywhere 
law graven on tablets takes the place of usages 
announced by the oligarchy. This movement was 
not due to any notion of the superiority of codifi- 
cation, but to the fact that writing was a better 
depositary of law than the memory of- individuals. 
The importance of the codes can not be denied. 
They afibrded protection against the frauds of the 
oligarchy and the debasement of the national insti- 
tutions. A great mark of distinction between the 
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Homans and the Hindoos consists in the fact that 
the Romans had a code early in their history, while 
customs were wholesome, and before that usage 
which was reasonable had generated that which was 
unreasonable. 

As soon as a code is produced, there is no lon- 
ger a spontaneous development of law. Hereafter, 
investigations must be confined to progressive races 
of men. 'With these, social necessities and social 
opinion are always more or less in advance of law, 
J^aw is stable; society^is progressive. How shall 
this gulf be narrowed which has a perpetual tend- 
ency to re-open ? 

There are_three agencies with which law is 
brought into harmony with society — Legal Fiction, 
h'quity, and Legislation. Their historic order follows 
this arrangement (1) By Legal Fiction Js , meant 
an assumption which conceals or affects to conceal 
the fact that a rule of law has undergone alteration, 
the letter remaining unchanged, but its operation 
being modified. This is a rude device absolutely 
necessary in the early stages of society ; but fictions 
have had their day. (2) The next instrumentality 
by which law is adapted to social wants is called 
Kquity. This is a body of rules existing by the 
side of the original law, founded on distinct princi- 
ples, and claiming incidentally to supersede the civil 
law by virtue of a superior sanctity in its principles. 
This doctrine of Equity is found in the Roman law, 
and in the English law under the direction of the 
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Court of Chancery. It differs on the one hand from 
fiction, for its interference with the law is open and 
avowed, and on the other from legislation, for it 
does not lay claim to authority on the prerogative 
of any external person or body, but rests only on 
the special nature of its principles. (3) Next in 
order is Legislation. This derives its authority from 
an external body or person. It is not necessarily 
governed by any principle. The external body 
may legislate in the wantonness of caprice, or its 
action may be dictated by some principles of equity. 
In either case, its binding power depends solely 
upon its external authority. 

In the youth and infancy of a nation it is a rare 
( thing for legislation to be called into action for the 
y general reform of private law. Its development 
must depend on the first two agencies which have 
been described. 

Having thus stated the difference between these 
terms, the method in which they act upon positive 
law may now be noticed. This will be best disclosed 
by illustrations. 

(1) Fiction. A striking instance of fiction is 
found in the case law of England. When a case is 
about to be decided under the common law, the 
assumption on the argument is that its decision will 
call only for the application of principles and distinc- 
tions which have long since been allowed. It is 
assumed that there is a rule of law which will govern 
the question now litigated, and which may be dis* 
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covered by tbe exercise of suflScient skill and know* 
ledge. As soon as tbe case Jum been decided, a new 
train of thought is adopted, and it is admitted that 
the decision has modified the law. Though the law 
has been changed, men fail to notice that the old 
rule has been repealed. Even lawyers convey the 
paradoxical proposition that, except by equity and 
statute law, nothing has been added to the basis 
of common law since it was firat constituted. They 
maintain that its rules, with some assistance from the 
Conrt of Chancery and Parliament, are co-exteusive 
with the interests of modern society. 

A similar illustration may be derived from the 
Koraan law. “ The Responsa prudentum,” or answers 
of the leoi'ncd in the law, consisted of explanations 
of authoritative written documents. It was assumed 
that the written law was binding, but the responses 
practically modified and even overruled it. A great 
variety of rules was thus supposed to be educed 
from the Twelve Tables, which wero not in fact to 
be found there. They could bo announced by any 
jurisconsult whoso opinions might, if he were distin- 
guished, have a binding force nearly equal to enact- 
ments of the legislature. The responses were not 
published by their author, but were recorded and 
edited by his pupils, and to this fact the world is 
indebted for the educational treatises, called Institutes 
or Commentaries, which are among the most remark- 
able features of the Roman system. The distinction 
between the “responses” and the “case law” of 



INTRODUCTION. 


England should be noticed. The one consists of 
expositions by the iar, and the other by the hench. 
It might have been expected that snch a system 
would have ‘popularized the law. This was not the 
fact. Weight was only attached to the responses 
of conspicuous men who were masters of the prin- 
ciples ns well as details of jurisprudence. The great 
development of legal principles at Rome was due 
to this method of producing law. Under the Eng- 
lish system no judge can enunciate a principle until 
an actual controversy anses to which the rule can 
be applied ; under the Roman theoiy, there was no 
limit to the question to winch a response might be 
given, except the skill and ingenuity of the ques- 
tioner. Every possible phase of a legal principle 
could thus be examined, and the result would show 
the symmetrical product of a single master mind. 
This method of developing law nearly ceased at the 
fall of the republic. The Responses were systematized 
and reduced into compendia. The right to make 
responses was limited by Augustus to a few juris- 
consults. The edict of the Praotor became a soui*ce 
of law, and a great school of jurists, containing such 
men as Ulpian, Paulus, Gains, and Papinian, arose, 
who were authors of treatises rather than of re- 
sponses. 

(2) Equity. The theoines of Equity obtained 
an eai'ly currency, both in Rome and in England. 
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(A) Equity Law of England. A discussioa of 
the jurisprudence of the English Court of Chauccry 
would require a separate treatise. It is complex in 
its texture, and derives its materials fi*om heteroge- 
neous sources, such ns the canon law, Roman law, 
and the mi^ed systems of jurisprudence and morals 
constructed by the publicists of the low countries. 
It was greatly controlled in its growth by the neces- 
sity of conforming itself to the analogies of the 

• common law, although it claimed in many respects 
to override it on the strength of an intrinsic ethical 
superiority. 

(B) Equity Law of Rome. — (a) Its General 
Principlee. The Equity of Rome was a much sim- 
pler structure and its development can be more 
easily traced. The Roman legal system consisted 
of two ingredients : one, the law which the people 
enacts for itself, called the civU law, and the other 
that which natural reason appoints for all men, and 
which is called the Law of Nations, because all 
men use it. This latter element is elsewhere colled 
the Law of Nature, and is said to be the oflspring 
of natural equity as well as of natural reason. 

It was a peculiar feature in Roman history that 
the fortunes of the republic were greatly affected 
by the presence of foreigners. This fact is partly 
attributable to a disposition to seek refuge in a 
strong government from the instability of unsettled 
society, and partly to the active commercial relations 
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which were had with Carthage and the interior of 
Italy. The alien, however, had no share in the purely 
Roman institutions. He could not make a strictly 
Roman conveyance nor bring a formal legal action. 
Controversies involving his interests could not bo 
decided by pure Roman civil law. The Roman 
lawyer's in this difficulty resorted to the expedient 
of selecting the rules of law common to Rome and 
to the different Italian communities in which the 
foreigners were born. This common element was • 
called the Jus Gentium, or the law common to all 
nations. The result was that whenever a particular 
usage was seen to be practised by a large number 
of separate races, it was set down as a part of the 
law comm on to all nations. 

It must not be supposed that the early Roman 
lawyer had any special respect for this law. It was 
forced on his attention by a political necessity. He 
was attached to the civil law with its cei'emonies and 
formalities, and cared no more for the “ law of na- 
tions ” than for the foreignera for whoso benefit it 
was intended. The “ law of nations ” must not be 
confounded with international law, or the law he- 
t/ween nations. 

At a later period, the law of nations was consid- 

I ered as the model to which all law ought as nearly 
as possible to conform. This result was brought 
about by the Greek theory of a law of nature. 
Under this theory, nature denoted the physical world 
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regarded as the result of some original element or 
law. The later sects added the moi-nl to the physi- 
cal world in the conception of nature. It was not 
merely the phenomena of human society, but pheno- 
mena resolvable into some general and simple laws. 
Greek Philosophers imagined that but for some 
accident, the human race would have conformed 
itself to simple rules of conduct, and have lived 
according to nature. This was the end for which man 
was created ; it w'os the sul>stance of the stoic phi-| 
losophy. On the subjugation of Gi*eece, this philoeo-\ 
phy made the most rapid progress in Homan society. ; 
The Homan lawyere were the leading disciples of the \ 
new school, who nlFected the stoic principles of life , 
accoi*ding to nature. The alliance of the lawyers \ 
with the philosophers lasted for centuries. The 
influence of the stoic philosophy is not to be meas- 
ured by the specific legal rules which it contributed 
to jurispnidence, but by the single assumption that 
the old jus gentium was the l^t code of nature, and 
that the equity jurisprudence of the praetor was the 
restoration of a typo from which law had departed. 
From this moment, the law improved with great 
rapidity. The simpheity and symmetry associate 
with the conception of nature were regarded as the 
characteristics of a good legal system. Ceremonies 
and useless formalities disappeared, and finally the 
law assumed its present shape under the superintend- 
ence of Justinian. 
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The point of contact between the law of nations 
and the law of nature was equity. Some have 
derived this term from a Greek word which indicates 
the principle of equal distribution. We prefer that 
origin which gives it the sense of leveUing. The 
civil law of Rome recognized many arbitrary dis- 
tinctions between classes of men and property. The 
neglect of these distinctions was that feature of the 
law of nature which is depicted in equity. It was 
at fiist applied to foreign litigants without ethical 
meaning, and to the early Romans was without doubt 
extremely distasteful. When the “law of nature” 
was fully recognized a different view prevailed. 
Nature implied symmetrical order, and equity came 
to have associations with the idea of equal distribu- 
tion. This may be inferred from the language of 
Cicero, and it is the firet stage of a transmutation 
of the conception of equity which has been carried 
on by nearly every ethical system of later times. 

h. The foi'mal instrumentality by which the law 
of nations and of nature was incoi'porated into the 
Homan law. 

After the expulsion of the Tarquins, the supreme 
judicial office devolved on tlie praetor. He had an 
undefined supremacy over law and legislation which 
had always attached to ancient sovereigns. This 
indefinite portion of his functions was the more im- 
portant on account of the nniltitnde of persona who 
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were not indigenous Roinnns, and who would have 
been without remedies, had not the pjtetor under* 
taken to decide upon their rights. It was a rule at 
Rome, as a matter of precaution, that every magis- 
trate having indefinite powers should publish, on 
commencing his year of oflSce, an edict or proclama- 
tion iu which he declared the manner in which 
his department would be administered. The prmtor 
was governed by this rule. It soon became the 
practice for each prrctor to publish his predecessor’s 
edict, with such modifications ns he deemed neces- 
sary, The proclamation obtained the name of the 
edictum petjKtunm, or the continuous or unbroken 
edict. The practice of increasing the edict, ceased 
in the reign of the Emperor Hadrian, under the 
magistracy of Salvius Julianus, and the perpetual 
edict was then called the edict of Julianus. 

It might seem at first thought that there was 
no limit by which this extensive power was con- 
fined, and that the action of the prsotor might be- 
come dangerous to social order. Practically, his 
power was rcsti-aincd by the ideas and views of the 
legal profession to wliich he belonged. At first his 
intervention was dictated by simple concern for the 
safety of the State. Afterward, he usc^d the “ re- 
sponses” ns a means of applying fundamental prin- 
ciples. Still sui)sequently, he acted under the influ- 
ence of Greek philosophical theories which marked 
out the lino of his progress. 

After the edict of Julianus, the equity jurispru- 
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dence of Rome was developed by the labors of a 
soccesaion of great lawyers who flouinshed between 
the reign of Hadrian and that of Alexander Severus. 
Their treatises chiefly took the form of commenta- 
ries on the edict. The same tribunal administered 
law and equity. As soon as an equitable rule was 
evolved, the prtetor applied it by the side of the old 
rule, which was substantially repealed without any 
act of the legislature. Although there was no com- 
plete fusion of law and equity, yet the latter sup- 
plied the jurist with all his materials for generaliza- 
tion, with all his methods of interpretation, with 
his elucidations of firet principles, and with the 
great mass of limiting rules which seriously control 
the a])plication of every legislative act. 

In the reign of Alexander Severus, the power 
of growth in Roman equity was exhausted. Then 
follow imperial constitutions, and finally the attempts 
to codify the unwieldy mass of Roman jurispru- 
dence, the most celebrated of which is the Corpus 
Juris of Justinian. 

(c). Features common to English and Roman 
equity. These systems of jurisprudence had two 
features in common. First, each of them tended 
to exactly the same state in which the old common 
law was when equity firet intei fered with it. When 
the moral principles adopted by courts of equity 
have been carried out to their legitimate conse- 
quences, the system becomes rigid and unexpansive, 
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sod as liable to full behind moral rules as a strict 
legal code. This happened at Rome, in the reign 
of Alexander Severus. The same period arrived in 
England during the chancellorship of Lord Eldon, 
whose task it was to explain and harmonize the 
jurisprudence of his court. Its morality is not the 
morality of our own day, but of past centuries. 
Further improvement is not to be had by this agen- 
cy, but by legislation. Second : in each of these aj’S- 
tems there was a false assumption upon which the 
claim of the superiority of the equitable rule was 
founded. The moral progress made was explained 
as the recovery of a lost perfection, and as a return 
to a state from which the race had lapsed. The 
Roman lawyers accounted for the improvement in 
their jurispnidence by the Greek doctrine of a 
natural society. In England, the claim of equity 
to override the common law, was explained by a 
supposed paternal authority vested in the king, 
enabling him to superintend the administration of 
justice. Another mode of expressing the same idea 
was that equity flowed from the king’s conscience. 
The true reason was overlooked, that there was an 
improvement in the moral standard of the com- 
munity. 

(d). Modern History of the Law of Nature. 
The Roman theory of the law of natui’e, though 
deficient in philosophical precision, was very impor- 
tant to mankind. There are two dangers to which 


Digitized by Google 



zxrm 


INTRODUOTION. 


law and society are liable in their infancy. One of 
them is that law may bo too rapidly developed. 
This occurred with the codes of the Greek com- 
munities. If the Romans were in danger of it, they 
had adequate protection in their theory of natural 
law. It kept before the mental vision a type of 
perfect law, to which there might be an indefinite 
apprqxinintion. This system was not entirely the 
product of imagination, but it was supposed to 
underlie existing law. Unlike the modern notion 
of a law of nature, its functions were remedial, not 
revolutionary or anarchical. 

\ The other liability to which the infancy of so- 
[ciety is exposed, is the identification of law with 
religion. The peifection of law has been considered 
as consisting in an adherence to the plan marked 
out by the original legislator. The great advantage 
which the Romans possessed, was that through their 
theory of natural law they had a distinct object to 
aim at, like that which Bentham gave to English 
lawyers, when he announced that the true object of 
jurisprudence was to secure the general good of the 
community. It was not from motives of philanthropy, 
but from a sense ofyimplicity and symmetry that 
the Roman lawyers held up the law of nature as an 
ideal and perfect law. 

The influence of the Roman theory of “ natural 
law ” in modern times has been veiy great. It is 
the source of most of the special ideas as to law, 
politics, and society which France during the last 
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hundred years has diffused over the Western world. 
From various causes, natural law in the eighteenth 
centuiy had become the common law of France. Its 
influence would probably have been checked by 
Montesquieu’s “ Spirit of the Laws,” had not Rous- 
seau appeared. In all his speculations, the central 
figure is man in a supposed state of nature. It is the 
theory of the Roman lawyeis inverted. The subject 
of contemplation is not the law of natui'e, but the 
state of nature. Though Rousseau’s philosophy in 
ite~grosser forms has fallen low in general esteem, 
yet in its disguises it still possesses popularity and 
power. The doctiines of nature and her law have 
preserved their enm'gy by allying -themselves with 
political and social tendencies. They enter largely 
into the Ideas which radiate from France over the 
civilized world. From this source is derived the 
doctrine of the fundamental equality of human 
beings. The proposition in the Roman law, that all 
men are equal, is a legal rule ; in modern times, it 
is a political dogma, lu the American Declaration of 
Independence, the French assumption that “all men 
are born equal,” is joined with the English idea 
that “ all men are born free.” 

The greatest function of tlie Law of Nature waS^ 
discharged in giving birth to International Law and 
the Law of War. The principal postulates of inter- 
national law are : firet, that there is a determinable 
law of nature ; next, that Natural Law is binding 
on states. As a corollary from the second proposi- 
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tion, the several states must be absolutely equal. 
Third, in reference to acquisition of property, sove- 
reigns are related to each other like a group of 
Roman propriettora. This may be resolved into the 
propositions that sovereignty is territorial, and that 
sovereigns as between ihemsdves are absolute owners 
of the state’s territory. The doctrine of territorial 
sovereignty, by which is meant the view which con- 
nects sovereignty with the possession of a limited 
portion of the earth’s surface, is the product of feu- 
dalism. Without this doctrine, Grotius’ labors upon 
international law would have been in vain'. The 
existence of an imp>erial power ruling over the states 
of Europe, even in theory, would not have admitted 
of the application of the principles of natural law. 
It was essential that they should be insulated and 
independent of each other in order that they might 
be equal. Had there been a common superior over 
them, the notion of positive law would have been 
introduced and the natural law excluded. 

(3) Legislation. The Statute Law of Rome was 
scanty during the republic, but voluminous under 
the empire. In the youth of a nation, the interfe- 
rence of the legislative body is commonly directed 
to the removal of some abuse, or the decision of 
some quarrel between classes and dynasties. In 
this way society was settled after a great civil com- 
motion. The true period of statute law does not 
begin till the establishment of the empire, and in 


Digitized by Google 



INTRODUCTION. 


the reign of the second emperor considerable approx- 
imation had been made to that condition of the law 
with which men are familiar at the present day. 


TI. 

The true method of investigating the principles 
of ancient law has often been overlooked. That 
which has hitherto stood in the place of science has 
been for the most part a senes of guesses. The. 
mistake w’hich has been committed is analogous to 
the error of one who, in investigating the laws of 
the material universe, should commence by contem- 
plating the existing physical world as a whole, 
instead of beginning with the particles which are 
its simplest ingredients. Our proper course is to 
penetrate as far up as we can in the histories of 
primitive societies. 

There are only three sources of knowledge upon 
the nidiments of the social state : (a) accounts by 
contemporary observeis ; (b) records which particu- 
lar races have preserved concerning their primitive 
history ; (c) ancient law. An instance of the first 
kind is the Germania of Tacitus. The amount of 
testimony from the fii-st two sources is exceedingly 
small. Contempt, negligence, pride of race, and the 
religious sentiment of a newer age, have each in their 
turn impaired the value of such accounts os we have. 
These suspicions do not attach to Anciknt Law. 

o 
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Mach of this was preserved because it was old, and 
those who retained it offered no account of it except 
that it liad come down to them fron^their ancestors. 
Inquiries may therefore be confined to the effect of 
evidence derived from comparative jurisprudence. 

This evidence establishes that view of the race 
which is known as the Patriarchal Theory. This 
theory is based on the Scriptural history of the 
Hebrew patriarchs. All known societies were ori- 
ginally organized on this model. The eldest male 
parent is absolutely supreme in his household. Ilis 
dominion extends to life and death, and is as 
unqualified over his children as over his slaves. 
The flocks and herds of the children are the flocks 
and herds of the father. These he holds in a repre- 
sentative rather than in a proprietary character. 

When society came to be formed, it was not as 
now a collection of individuals, but an aggregation 
of families. The unit of an ancient society was the 
family ; of a modern society, the individual. Law 
is scanty, because it is supplemented by the despotic 
commands of the heads of households. It is cere- 
monious, because the transactions to which it pays 
regard resemble inteimational concerns much more 
than the quick play of intercoui-se between individ- 
uals. On this simple society, fiction soon began to 
ojierate. New comei-s were incoi-porated into it by 
the law of Adoption, which consists in feigning 
themselves to be of the same stock as the people on 
which they were engrafted. When this fiction 
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ceased to operate, these societies became aristocrat 
cies, and a new law came into play, viz.. Local Conr 
tiguity. 

The lending developments of this organization 
will now be indicated. 

1. The lifelong Avthority of the Falher over the 
Person and Property of hie Deecendanle. This au- 
thority the Romans called Patria Poteetae^ or as it 
may be briefly termed, “ the child under power.” 
There is an important distinction to be noticed 
between the relations created by public and by 
private law. In reference to the public, the son 
“ under power ” was as free as his father ; in all the 
relations created by private law, he lived under a 
domestic despotism. The progress of civilization as 
to tliis subject is best shown in the Roman law. 

The early Roman law adopted the most rigid 
form of this doctrine. While in the later period 
of the empire, the power over the person became 
nominal, that over the property was always exer- 
cised to the full extent sanctioned by law. The 
father could enjoy the whole of the sou’s acquisitions 
and the benefit of his contracts. The first innova- 
tion upon this rule took place in the acquisitions of 
soldiers on service ; afterward, the earnings of per- 
sons in the civil employments of the state were 
secured to them. Even in the latest days of the 
empire, the father was entitled to a life interest in 
the acquisitions of his child. 
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This power of the father imposed upon him a 
corresponding duty. lie was liable for the wrong- 
ful acts of his son while under power. He had a 
representative ownerahip which was coextensive with 
his liability to provide for all the members of the 
brotherhood out of a common fund. This was a 
duty enforced rather by instinct and habit, than by 
definite sanctions. 

The universality of “ power ” (patria potestas) 
may be shown by the examination of some other 
topics of ancient law. Among these, the most 
prominent is kinship. The Homans regarded 
kinship as Agnatic or Cognatic. Cognates are 
those whom we terra blood relations, being all such 
persons as trace their descent from the legitimate 
marriage of a single pair. Agnates are those blood 
relations who trace their connection exclusively 
through males. This distinction will be made clear 
by the following table: 
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All the children of male Agnates, whether male 
or female, are themselves Agnates ; all the children 
of female Agnates are Cognates to their mother's 
father and his other descendants. Under some 
systems of jurisprudence, as for example the Ro- 
man, Agnatic kindred may be introduced into 
the family by the fiction of Adoption. This ar- 
rangement of relationship appears entirely arbitrary. 

Its true principle is the “ power ” of the father. 
Wherever “ j>ower ” (potestas) begins, relationship 
begins. The reason why descendants of a female 
were excluded from Agnatic relationship w'as, be- 
cause after marriage her child len fell under the 
power of her husband. The same person could not 
be under two jurisdictions.* 

The doctrine of Agnation bos much historical 

* The qiiMtion of Agnntic and Oognatio reUtionahip bM roocntl/ 
oxoitod int«rcit in connection with the acceptance by Maximilian^ 
Archduke of Austria, of the position of Rmperor of Mexico. A family 
law imposes on ercry Archduchess contracting marriage, the obliga- 
tion of signing for her-clf, or her dcseendanta, an act of renunciation 
of any pretension to tlio erentnal succeasion to the Austrian throne, 
and to certain other rights. A family council resolved to apply the 
principle of this law to Maximilian, clniining that the ncecptanco 
of the foreign throne woa analogous in its effect to a marriage by an 
Arcliducheso. The Archduke objected on the ground that bo was 
the first Agnate to tlie Emperor Francis Joseph, and, on his death 
without a male heir, entitled to the Austrian throne, lie urged tliat 
while a princess on her marriage loses her quality of Agnate to inch 
an extent, that her heirs are only entitled to tlie title of Cognates, he 
still retained, though Emperor of Mexico, his title of Agnate. The • 
matter wns compromised by a renunciation for himself and bis heira 
of all right to the throne of Austria, so long as the new Mexican 
dynasty shall continue to reign. — ifemeruil Diplomatiqve, quoted in 
New York Timet, April 28 18M. 
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importance. It can be traced to modern law. It 
explains the h.arsh rule of the common law of Eng- 
land, that brothers of the half blood cannot inherit 
from each other. This doctrine in ancient law was 
properly confined to children of the same mother 
by different fathera (uterine brothers). In Eng- 
land, through a want of knowledge of the origin of 
the rule, it was extended to brothers having the 
same father, but different mothem (consanguineous 
brothers). The position of woman in the ancient 
law is also explained by the potria potestas. The 
Agnatic bond was not released in her case by the 
death of her parent. She could never become the 
head of a family, as her brother might be. When 
her father died, she came under perpetual guardian- 
ship to her nearest male relatives. This rule of 
ancient law disappeared from the matured jurispru- 
dence of the Roman Empii-e 

At this point, we observe a remarkable contrast 
\ between ancient and modern law. Under the early 
system, woman was subordinated to her relatives; 
under the modern, to her husband. There are in 
fact three periods of j urisprudence to be noticed : 
the early Roman law, the later Roman law, and 
mo<lern systems. Under the early Roman law, 
marriage could be contracted in three forms, one of 
which was religious, and the other two, civil. In 
view of the law, the wife became her husband’s 
dmighter, and he exercised over her the patria 
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potestos. lie could appoint guard inus over her 
whose authority continued after his death. In the 
later Roman law, a form of marriage was recognized, 
which left the wife theoretically under the care of 
guardians whom her parents had appointed, but 
practically, when that guardianship became obsolete, 
under no control whatever. In modern law, there 
is a twofold element. The later Roman jurispru- 
dence has been adopted so far as to emancipate 
unmarried women from the control of their male 
relatives ; while married women, through the influ- 
ence of religious sentiment and early notions preva- 
lent among the dominant races from which* modern 
nations have sprung, are governed by the rules of 
an imperfect civilization. Those systems of law are 
the most severe upon married women, which bor- 
rowed their rules from the eanon law, or which 
came latest in contact with European civilization, 
os for instance, the Scandinanan. 

A clear understanding of the patria potestns may 
be obtained from the position of married women in 
the English law. The details uj)on this toj)ic will be 
found in a note.* 

* A faramaiy of tbo common l»w concerning the diMbilitiee of 
married women, and Uie duties of their hnsbanda. 

I. Thb IlrsBARn's Kiniir oter riia Wira’s PRoriRTT, which 
M ioiiT CORSIST or Rkal Kstate, Leaser, Ilionrs or Actior, or 
Terror A I. PRorERTT. 

<1. As to Iicr re.ll estate, he become life tenant for the Joint liter 
of liim*elf end wife. lie was entitled to the profits of the land, and 
they could l>e seized by his eretlitors. If any children of the marriage 
Were born alire daring the wife's life, he had an estate for hie own 


Digitized by Google 



xxxmi 


INTRODUCTION. 


The doctrine of patria potestaa U still further 
illustrated by the law of guardianshio concerning 

life, thongh he outlived hU wife. lie was then called tenant bjr the 
oourtesj of England. 

Her leases belonged to him absolutely in cose be survived bis 
wife. If she survived, they belonged to her. Any disposition of them 
by him during marriage, would defeat her right of survivorship. 

e. Her rights of action became his absolutely, if he reduced them 
to possession while tlie wife was living. By this was meant a receipt 
of their amount, either by payment or collection tlirough a lawsuit, 
or by sale to a purchaser for valuable consideration. They could 
even be token by bis creditors for the payment of debts, although in 
that case, if not reduced to possession, they would revert to the wife, 
if she survived her husband. If the wife died before the claims were 
collected, the husband received them as adminiitrator, in which case, 
after payment of her debts, the surplus belonged to him absolutely. 
If the wife survived, the uncollected claims belonged to her, 

d. Her personal property of a tangible nature vested in the hus- 
band absolutely at the moment of marriage. 

II. Tub Wife’s Oapsoitt to Oostbaot. 

The wife had no power to make a contract. Her lognl personality 
was merged in that of her husband. She could not deal witli her 
bnsband, for husband and wife were in law one person. If she dealt 
with third parties, the transaction could only bo supported on the 
ground that she was her husband's agent. Her earnings belonged 
to him, and ho could collect them by action. In one or two coses, the 
wife might oct os a single woman. These were where her husband 
was an alien, always living abroad, or he had been banished, or 
had abjured the realm. 

HI. Otiibu Disabiutiis. 

A wife could not convey her land except by the fictitious judicial 
proceedings called fine and recovery. She could nut make n will of her 
land, for she was excepted from tlie Statute of Wills. Nor could she 
make a testament of personal property, except by the permission of 
her husband. She could not bo a witness against or for her husband, 
either in a civil or criminal cose. Her domicile followed that of the 
husband. Tlie husband, being entitled to her services, could bring 
actions against one who harbored the wife, or wh'o wrongfully inflicted 
an injury upon her person. There were in some instances two 
actions : one by the husband and wife for the ]>ersonal injury done 
to the wife, and one by the husband alone for the injury occusiuned 
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male orphans. A person whose wardship had 
terminated by the death of his father or grandfather 
was placed at his fifteenth year in the full enjoyment 
of pereoiial and proprietary iudej>endence. This 
rule does not depend upon any consideration of 
public convenience, but upon the ground that the 
child was supposed to be capable of becoming a 
parent himself. Guardianship ended with puberty. 
This was soon found to be an inconvenient rule, 
and a statute was passed creating a new kind of 

by the Ion of serrico. The entire pecunierjr rosnlu of these setions 
belonged to him. 

IV. Dense or rue IlreeAKD. 

d. He WM nnilor • diitj to maintain his wife in accordance with 
her rank and station. Slie became in such a case, presnroptivei^, the 
iiusbonci's agent ; and nnder proper cironmstanocs, site couid incur biils 
with tradesmen, wliich could be collected from the bnsbond. 

b. He was bound to pnj her debts contracted before marriage. 
This diitjr resulted from the fact that her legal personality was 
merged in his. It followed, that lie must bo sued nith her, while 
both lived. He would tlien be compelled to pay her dcbl^ though 
ho hod received nothing from her. If slio died before an action were 
brought, ho could oniy bo sued os o<lministrator, ond be liable to the 
extent of the o-ssets which he received in that character from her 
estate. 

e. Ho was iiablo for the wife's wrongs committed after marriage. 
If she was guilty of slander or libel, the damages could be collected 
from him by action. He might bo sent to Jaii if the judgment was 
nut |>oid. 

d. lie was presumptively responsible for her felonious acts, and 
could be indicU'd for crimes of that grade commitied by the wife in 
his presence. Ho could, however, introduce evidence to rebut tlie 
presumpiion. 

These principles were affected by the niles adopted in Courts of 
Equity, which are not within the view of this note. They have 
be -n largely m'diOed in tlie several Stat s of this country by legisla- 
tion. They arc thu law of most of the United Slates, except so for os 
they have been changed by statute. 
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guardian (Curator) to protect the infant against 
intellectual incapacity. 

Finally, the slave was also included in the family. 
This was well for him, as he was not degraded to the 
footing of inanimate property. He had in the last 
resort n capacity for inheritance. Those states which 
have adopted the rules of the Roman law have left 
the slave not so intolerably wretched ns those which 
have adopted a different theory, 
f The movement of the progressive societies has 
been, in one respect, uniform. Tliere has been a 
gradual dissolution of family dependency, and the 
growth of individual obligation has taken its place. 
The tie between man and man which replaces those 
rights and duties which have their origin in the 
family is contract. It was the tendency of former 
law to fix the condition or “ status ” of peraons by 
positive rules; in modern times, the condition of 
persons is commonly the immediate or remote result 
of agreement. The movement has been from status 
to contract. 

2. Testamentary Succession. The conception of 
a will in modern times is taken from Roman testa- 
mentary jurisprudence. It came into the English 
law through the medium of the church. Wills of 
personal property were administered in the ecclesi- 
astical courts, which applied, though in an imper- 
fect manner, the principles of Roman jurisprudence. 
The English law of testamentary succession is thus 
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a modified form of the rales under which Roman 
inheritances were administered. 

At this point, one may see the advantages of a 
histoncal treatment of the subject. Men who should 
simply reason upon a will would argue that it would 
take effect at death only ; that it would be secret ; 
and revocable during the testator’s life. None of 
these characteristics originally belonged to a will. It 
was not secret, nor revocable, and took effect during 
the testator’s life. 

Many jurists have asserted that the right to 
make a will is conferred by the law of nature. 
They would imply either that the right is universal 
or that nations are prompted to it by an original 
instinct or impulse. On the contrary, c.xperience 
teaches us that it is not universal, and histoiy dis> 
closes to us that in all the early societies, the condi- 
tion of jurisprudence in which testamentary privi- 
leges are not allowed precedes that in which they 
are permitted to supersede the rights of kiudred 
by blood. 

This subject can only be understood by glancing 
at the doctrine of Universal Succession. By “ uni- 
versal succession ” Is meant the case where one is 
invested with the legal character of another, subject 
to all his liabilities and entitled to all his rights. 
He becomes the representative of the peison to 
whom ho succeeds. Under the Roman law, at the 
death of a jHirson, his heir became by inheritance 
his “ universal successor.” We cannot perhaps easily 
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comprehend this notion, for we have no instances in 
modern law of this kind of succession. Even in a 
bankruptcy, the assignee who takes all the debtor’s 
assets, does not assume his responsibilities. If he 
did, we would have the notion of a “universal 
succession.” 

Now, the theory of a will in ancient law was to 
put the devisee in the position of a univeisal suc- 
cessor. He was the representative of the testator 
as completely as the heir was of au intestate. 
Though the testator had ceased to live, his legal 
personality continued in his successor. An executor 
in our law only partially resembles such a successor, 
for he only takes the peraonal property, and is 
responsible only to the extent of the assets which 
he receives. 

What, then, is the true theory of an ancient 
succession ? Recur for a moment to the idea of the 
family. It was a corporation, with the patriarch 
at its head. lie was the representative of its rights 
and obligations. When he died, the family — the 
corporation — did not die. Another representative 
took his position with all the corporate rights and 
duties. This feature of the law of family was ulti- 
mately transferred to the individual, and when 
society was resolved into its component parts, it 
continued to be the rule that on the death of an 
individual, his heiis or testamentary successois took 
his own legal position. We may state the position 
of the testator with sufficient accuracy if we describe 
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him as a corporation sole, as a king, who never dies; 
is a corporation sole. 

When a Roman citizen died without a will, his 
heirs did not merely represent him. They continued 
his civil existence. This theory of universal succes- 
sion is peculiar to Roman jurisprudence. 

A will at the outset was a proceeding by which 
the devolution of a family was regulated. It was 
a mode of declaring the person who was to have 
the chieftnitiship in succession to the testator. This 
view explains the connection between wills and the 
sacra or family rites. No testament was allowed 
to distribute an inheritance without a strict appor- 
tionment of the expenses of these religious cere- 
monies among the co-heii*s. Doubtless, Intestate 
Inheritance was more ancient than Testamentary 
Succession, and testaments were at first only allowed 
to take effect on failure of the person^entitled by 
blood, relationship. . . In fact, the only methods of 
continuing a family where there was no succession 
of kindred, was either a will or adoption. In the 
Hindoo law the place filled by wills is occupied by 
Adoptions. To the Romans belongs the invention 
of a will. 

We are thus enabled to explain the primitive 
Roman will, which was executed in the Comitia 
Curiata, or Parliament of Patricians, when assembled 
for private business. The key to this proceeding is 
to be sought in the ancient law of intestate succes- 
sion. The order of descent was as follows : firsts 
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the direct descendants who had not been emancipan 
ted ; second, tlie nearest Agnate, the nearest person 
under the same power (patria potestas) as the de- 
ceased ; third, on the failure of these, the inheritance 
devolved on the gentiles or the collective members 
of the dead man’s gens or House. This House was 
composed of all the Roman Patricians who bore the 
same name, and who were supposed to be descended 
from a common ancestor. As the Parliament con- 
sisted of a representation of these very Houses, the 
object of bringing the will before it was to determine 
whether the testator had any gentiles whose claims 
were affected by his will. It might be rejected or 
allowed, according as the circumstances of the case 
might demand. 

The modern will was derived from a transaction 
which was a conveyance intei' vivos. It was a com- 
plete and irrevocable alienation of the testator’s 
family and substance to the person intended to be 
his heir. It was derived from the Afancipinm or 
Mancipation. This transaction required the presence 
of a vendor and vendee as well as live witnesses, 
together with a pereon called a lihripens, who held 
a pair of scales to weigh the money employed in 
the proceeding. The testator assumed the place of 
a vendor, and the intended successor pretended to 
strike the scales with a piece of money. By this 
proceeding he became, in contemplation of law, the 
purchaser of all the testator’s property and privi- 
leges, and assumed all his obligations. This trans- 
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action vested the property in the heir immediately, 
even though the testator survived ; and the latter 
could only continue to govern his household by the 
sufferance of the former. It was the abdication of 
the corporator in favor of his successor. When the 
Twelve Tables were established, the testator could 
not give any legacies which would bind the “uni* 
vei-sal successor.” The doctrine finally came into 
vogue that he must take the inheritance subject to 
any burdens imposed upon it by the testator, which 
might be created, as legacies, either orally or in 
writing. 

In the couise of jurisprudence, the Praetors or 
judges introduced another kind of will depending 
on Eijuity. The requirements of the Mancipatory 
Will were observed so far as they furnished security 
against fraud. Seven witnesses were present; the 
will was recited, and each of the witnesses affixed 
his seal to the outside. This kind of will did not 
confer the legal title to the inheritance. It gave 
the “successor” an equitable right to the property, 
which, after a year of undisturbed |K)8session, by 
force of a principle known as prescription (usuca- 
pion), ripened into a legal right to the property. 

The Mancipatory Will was not displaced by the 
will of the Pimtor. At the time of the Empire, an 
indifferent pei-son was made the “purchaser” of the 
testator’s l ights, who was called the emptor familiaa. 
The peiwn who was to receive the actual benefit 
was named by the testator. Wills thus became secret. 
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A will then consisted of two parts : the conveyance 
and a publication. By the “ publication ” the testa- 
tor declared his intentions either orally or in writ- 
ing. The conveyance having now degenerated into 
a mere- form, the intention was regarded as the 
principal feature in the transaction, and wills became 
revocable. 

At the time of Justinian, a will was introduced 
into the Eastern Empire, which combined the two 
already described, but it was employed in that em- 
pire only, and the mancipatory testament, with all 
its forms of conveyance, continued to be used in 
Western Europe, far down into the middle ages. 

3. Differences hei/ioem Ancient and Modern Sue- 
cession . — ^There are some differences between 
ancient and modern ideas on this subject, which 
should be noticed. Though the text of the Twelve 
Tables allows the utmost liberty of testation, yet a 
will does not seem to have been regarded by the 
Homans as a means of disinheriting a family. The 
principal value of the power of testation was deemed 
to be the assistance it gave in making provision for 
a family, and in dividing the property more fairly 
than would have been done by the law of intestate 
succession. There was a strange dread of intestacy 
among the Homans. It is difficult to account for 
this sentiment at first thought. A close examination 
will reveal its origin. The Homan law consisted of 
two parts : the civil law, and the equity law. By 
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the civil law, only three classes of persons were 
called to the succession — uneniancipated children, 
the nearest class of Agnatic kindred, or members 
of the gens or family to which the intestate be- 
longed. The. emancipated sons had no share in the 
inheritance. So if a man died childless, it might 
happen that all his property would devolve on a 
class of persons with whom he had no connection, 
except the fiction which assumed that all members 
of a geM or class had descended from a common 
ancestor. There was thus a conflict between natu- 
ral afiection and legal theories, and men felt an 
enthusiasm for an institution which permitted them 
to escape from the thraldom of legal rules, and to 
give their property to the objects of their love. 

The Prmtor by his equity law ultimately per- 
mitted some p>erson8 to succeed who were not in- 
cluded in the civil law, but the sentiment which had 
caused a will to be so much regarded in the mind 
of a Roman outlived the necessity which hod called 
it forth. 

The opposite view, which values a will because 
it enables the testator to divert his property from 
his family, or to distribute it among his relations in 
such form or proportions as he may desire, is of 
modern origin. It can be unhesitatingly traced to 
the influence of Primogeniture. When the law had 
established that all the land should pass to one of 
‘ the heirs, to the exclusion of the rest, it was easy to 
reach the result that the excluded persons luul no 

It 
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claim upon the otlier items of property. Primo- 
geniture itself is modern. There is not the faintest 
trace of it among the Romans, or other ancient na- 
tions. Among the Hindoos, when a son is born, he 
acquires a vested right in his father’s property, 
which cannot be sold without a recognition of his 
joint ownerehip. It may even be divided during the 
father’s life, between him and his children. Similar 
principles prevailed amoug the ancient Romans. The 
history of primogeniture thus becomes exceedingly 
obscure. 

The origin of primogeniture must be sought jn 
the beneficiary gifts of the barbarian chieftains who 
invaded the Roman Empire. Similar gifts were made 
on a great scale by Charlemagne, and were grants 
of Roman provincial land to be holden by the 
beneficiaiy on condition of military service. Origi- 
nally held at the pleasure of the grantor, the gran- 
tees ultimately succeeded in causing them to become 
hereditary. They sometimes descended to the 
eldest son, and in other cases a different rule pre- 
vailed. The method of descent depended upon 
agreement Similar phenomena occur when the 
feudal law impressed itself on all estates of land. 
Primogeniture once admitted as to some estates, was 
seen to possess some marked advantages, and spread 
with great rapidity over Europe, largely through 
the instrumentality of family settlements. 

The question recurs, why should primogeniture 
diffuse itself so rapidly ? Doubtless it had an his- 
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tone origin in some ancient theories based on the 
idea that, whenever political power or public office 
passes by succession, it follows the rule of primo- 
geniture. Proofs of this are found in the Hindoo 
law. It spread rapidly, because European society 
had retrograded. Civil society having no coherence, 
men threw themselves on a patriarchal institution, 
older than existing organizations. It was a source 
of strength to hold the entire property together 
for the use of the family. Power was concentrated 
in a single hand. After a time the notion that the 
land was held for the behoof of the whole family 
wore away. The refined idea that uncontrolled 
j)owcr over property is equivalent to ownerehip 
came in contact with the patriarchal theory, and 
the eldest son became legal proprietor of the inher- 
itance. The younger brother ceased to participate 
in the property of his kinsman, and became the 
priest, soldier, or dependant 

There are two forms of primogeniture, of which 
that already described is the normal one. In the 
Celtic societies, the eldest line succeeds. An uncle 
may inherit rather than an infant son of the lost 
owner. This is principally true in the case of devo- 
lution of political power, such as the chieftainship 
of a clan. This modification was doubtless derived 
from the fact that it is better to be governed by a 
grown-up chieftain than by a child, and that a 
younger brother is much more likely to have reached 
maturity than any of an elder brother’s descendants. 
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4. The Early History of Property . — ^Historical 
investigations lead us to depart from the idea 
shadowed forth in Homan jurisprodence and adopted 
by Blackstone and others, that the origin of prop- 
erty is to be traced to occupancy. This notion is 
found in the later Homan law, and is the product of 
a refined jurisprodence and of a settled condition 
of the laws. It does not arise until the rights of 
property have gained a sanction from long practical 
inviolability, and is occasioned by the presumption 
that everything ought to have an owner. This 
view is directly contradicted by history. The social 
compact, which admits occupancy, is made by indi- 
vidiuds. Ancient law, however, knows nothing of 
individuals. It is concerned only with families and 
groups of beings. This notion of occupancy as a 
natural right has hod a powerful influence on 
modern law. From it, some of the gi*eat rules of 
international law have been derived, such ns the right 
of capture in war, and the claim to new countries 
by discovery. As an account of the origin of prop- 
erty it possesses no historical value. 

We cannot look for the germ of the right of 
property in the Homan law. We must go to an 
older system, and inspect the customs of the Hin- 
doos. The village community is there an organized 
patriarchal society and an assemblage of co-proprie- 
tors. Co-ownership by the family w’as the original 
law of property. At the present time, co-ownerehip is 
regarded as the exceptional condition. In its simplest 
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form, the “commanity” was a body of kindred 
holding a domain in common. It was, however, 
more than a brotherhood of relatives. ' It is an 
organized society, with a common fund and complete 
machinery for internal government. 

More complicated forms also appear. Men of 
foreign extraction are admitted, and the purchaser 
of a share may become a member of the brother- 
hood. The fiction is still preserved that all these 
persons had a common parentage. If a family be- 
comes extinct, its share returns to the common stock. 
We have here a reproduction of the Roman gens or 
clan. Similar inferences are derived from recent 
researches into Russian villages which closely resem- 
ble ancient types. 

From these various communities we may get 
some conception of the manner in which the right 
of individual property grew up. It was chiefly 
formed by the gradual disentanglement of the sep- 
arate rights of individuals from the blended rights 
of a community. It would appear that ownership 
followed the law which has already been noticed 
in respect to the family. As the family became dis- 
integrated, ownership became several as well as 
joint. 

. The difficulties in the way of the transfer of 
property in ancient times were very great Convey- 
ances, being transactions between organized compa- 
nies of men rather than individuals, were in a high 
degree ceremonious, requiring many symbolical acts, 
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and a great number of witnesses. Not an item of 
this ceremony could be safely omitted, not a gesture, 
not a syllable, not a witness. If there were an omis* 
sion, the conveyance was void. 

The change gradually produced was due to a 
classification of property. One kind of property 
was considered of more dignity than another, and 
demanded more form. The transfer of the other 
class of objects could be made more simply. After 
a time the superior convenience of the simple rules 
leads to their extension to more dignified objects, 
and the ceremonious forms become obsolete. The 
classification of objects was often quite arbitrary. It 
is in vain to attempt to refer it to any philosophical 
principle. It must simply be viewed historically. 
The most probable explanation is that those articles 
were especially honored which were firet known to 
each community. Other articles were placed on a 
lower standing, because the knowledge of their 
value did not exist until after the classification was 
made. The Romans in this spirit divided all proj>- 
erty into rea mancipi and m nec mancipi, or, in other 
words, property which could only be sold by the 
ceremony called “ Mancipation ” and property which 
could be transferred without that form. [This is 
much the same as if we should classify all property 
into that which can be sold by deed, and that which 
can be transferred without a deed.] The res man- 
cipi were Italian lands, slaves, and beasts of burden. 
They are the instruments of agricultural labor, and 
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were never extended. The res nec mancipi admit- 
ted of indefinite expansion. Such property was 
transferred by simple delivery. As ita items in- 
creased in number and importance, the advantages 
of the simpler forms became apparent, and finally 
the cumbersome ceremony of mancipation entirely 
disappeared, and delivery became the one great 
conveyance of the law. 

It is true, however, that there were some jK»i- 
tive restrictions on alienation, which could not be 
overcome in this manner. In some countries, prop- 
erty could only be transferred with the consent of 
children ; in otheis, alienation was altogether prohib- 
ited. In some, inherited property could not be sold, 
while one’s own acquisitions were transferable 
Very extensive classifications of this kind are found 
among the ancient Germans. Ultimately there was 
only one distinction of importance, that between 
land and chattels, land being considered of more 
importance than pereonal objects of enjoyment. 

Another mode in which the trammels of ancient 
law were relaxed, was by prescription. It was a 
positive rule of the Twelve Tables, that commodi- 
ties which had been for a very short period in pos- 
session of a jKjrson becjime his property. This was 
a most useful security against a cumbrous system of 
conveyance. If the act of mancipation hod been 
performed in an irregular manner, after two years 
of jK>ase8sion, the title became perfect. Tliis was an 
exceedingly important principle, because it quickly 
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healed all defects in the title to objects of enjoy 
ment. 

Still anotlier method was by collusive action. 
The plaintiff in a fictitious action, claimed that the 
property belonged to him. The defendant, who 
was the real owner, made no defence, whereupon 
the court adjudged that the property belonged to 
the plaintiff. This was quite analogous to the ficti- 
tious action in the common law of England, which 
was employed to destroy entailments, and known 
as a Common Recovery. 

The infiuence of courts of law and their proce- 
dure upon property has been very great. We can 
only notice the importance of the legal distinction 
between property and possession. In the Roman 
law, the word possession did not merely convey the 
idea of physical detention, but it also included the 
intent to insist upon the ownership of the thing 
detained. Such possessors were protected by the 
Prmtor’s interdict or injunction, which was ultimately 
moulded into a shape fitted to try conflicting claims 
to a disputed possession. Ultimately, owners vin- 
dicated their claims to property by the same pro- 
ceeding. In the same way, the old real actions of 
the English common law, whose office was to try 
the title to land, have been supei’seded by the pos- 
sessory action of ejectment, which is now employed 
to try not only the question of possession, but also 
of ownership. 

Courts of Equity have also acted powerfully upon 
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property, by means of the distinction taken between 
legal and equitable ownership. The Courts of 
Equity in England, as well as in Rome, created new 
rights in various forms. This is a topic too extensive 
to be followed. It has been alluded to, merely for 
the purpose of showing that the peculiar notions of 
feudal ownership are not to be traced to the equity 
law of the Roman Praetor. The true origin of feu- 
dal ownership is the emphyteueiSy or perpetual rent 
of the Roman law. The lessee was there treated as 
a true proprietor, and could not be disturbed, so 
long as his rent was paid. The owner of the rent 
could reenter upon the land, if payment was not 
made. He also had a right of preemption in case of 
sale. There is clear evidence that this system was 
introduced into Germany, in favor of Roman vete- 
rans, who settled upon the land, with an agreement 
to render garrison duty, ns a substitute for the or- 
dinary qnitrent. The special services rendered to 
the feudal lord, which were not common to the 
Roman quitreut, were doubtless borrowed from the 
relation of patron and client. 

5. The History of Contract , — ^The present con- 
dition of society mak&s it difficult to comprehend 
the early history of contract. The archaic rules of 
imj)erativo luw have almost cvcryw’hero given way 
to obligations founded on contract. The mind is 
apt to transfer this condition to ancient times, and 
even to have misgivings whether morality is advan- 
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cing. This feeling is often occasioned by some special 
instances of stupendous fraud. The fact, however, 
is that social morality has advanced from a rude to 
a highly refined conception, and we look upon 
rights growing out of the repose of confidence in 
others, as entitled to the protection of the penal 
law. 

Jurists have been led into the same eiTor as 
other thinkers. Even the later Roman lawyers re- 
garded those contracts, which involved no other 
ingredient than that of assent, as of earlier origin 
than those which were made ceremoniously, and 
looked upon them as contracts, known to man in a 
state of nature. This twofold error was adopted 
by Rousseau. He regarded the earlier ages as the 
times of iunocence, which had given way to modern 
degeneracy, and based his speculations on the theory 
of a “ social contract.” English lawyers laid hold of 
this theory, and, careless of its liistorical relations, 
insisted on the “social contract” as an historical 
fact. 

This theory has but little influence at the pres- 
ent time, partly because it is not satisfactory, 
and partly because men have ce.osed to theorize 
altogether. Men love to analyze society as it exists, 
and reach no results from an omission to call in the 
assistance of history. The patriarchal origin of 
society leaves but little room for the notion of con- 
tract. Under that system, two membei’s of a family 
cannot contract with each other, nor can the family 
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itself be boand by the engagements of its subor 
dinate membera. One family may contract with ano- 
ther, bat only iii the most ceremonious manner. 
The duty resulting from one man’s reliance on the 
word of another is one of the slowest conquests of 
civilization. There is nothing in early times like 
the interposition of law to compel the performance 
of a promise. That promise only is sanctioned which 
is accompanied with a ceremonial ; and if the cere- 
monies bo pei-formed, the promise will be carried 
out, though obtained through duress or deception. 
This strictness slowly gives way — steps in the cere- 
mony are dispensed with or simpliQed, some con- 
tracts of the most practical importance are separated 
from the rest, and entered into without cumbrous 
. forms. Ultimately the mental engagement is 
principally regarded. The Romans distinguished 
between the two classes of cases, calling the cere- 
monious engagements, contracted and those in which 
no ceremonies were necessary, pacta. In the pro- 
gress of jurisprudence, contracts were absorbed by 
pacts. 

The progress of this change it is important to 
notice. The early term for contracts was nexuni, 
and the parties to a contract were said to be con- 
nected by a strong bond or chain. The definition 
of nexum is “ every transaction with the copf>er 
and balance.” This is also the definition of a con- 
veyance. Wo thus have a contract confounded 
with a conveyance, 'rhis view is in entire opposi- 
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tion to modern notions. We carefully diatinguislj 
between the proprietary rights created by convey 
ancea and the obligations created by contracts. In 
the ancient law, the same forms were used in a con- 
veyance as were employed in a contract. After a 
time, the notion of a contract is disengaged from 
that of a conveyance. Conveyances are called by a 
new name, mancipation., while nexum designates 
the ceremony when applied to a contract. The 
process may be conjectured to have taken place in 
this manner : If, for example, the transaction con- 
cerned the sale of a slave, the purchaser was present 
with his money, and a third person with scales to 
weigh it. While the transfer was being made, the 
bond (nexum) continued, but when the sale was 
completed, the “ bond ” was at an end. If the slave 
was transferred, but the money was not paid, the 
“ nexum ” continued on the purchaser’s part, but not 
on that of the seller. If neither party completed 
the transaction, the ordinary execiitot'y contract of 
sale is made. Under this view, a. contract was re- 
garded as an incomplete conveyance. If this view be 
correct, we reach a conclusion in direct opposition to 
that of many modern theorists, who regard conti-acts 
as of paramount importance in the early law. We 
also see why the ancient law was so severe upon 
debtois, and why it gave such extravagant powers 
to creditore. Indebtedness was considered as an 
anomaly, and looked upon with disfavor, foi‘, accord- 
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ing to principle, the price of a commodity should 
have been paid when the sale was made. 

It is necessary, however to analyze more closely, 
and to distinguish between contracts and pacts. A 
pact was only the engagement of individuals, without 
those solemnities which were necessary to a contract. 
An obligation must have been attached by law to a 
pact before it became a contract. It is very import- 
ant to notice, that in the old law, an engagement 
does not constitute a contract. An obligation must 
bo annexed by the law in the plenitude of its power. 
The law bound the parties together, and the chain 
could only be broken by a legal process. It is 
singular that obligation meant the right to have a 
debt paid, as well as the duty to pay it. 

In the later Roman law, pacts were nearly in 
every case connected with legal obligations, but in 
tracing the history of the subject, we find in the 
coui-se of its development, the contract classified 
into four kinds : verbal, literal, real, and consensual. 
These names were given from the formalities which 
were required beyond mere consent. 

(1). The Verbal Contract . — Here a particular 
form of words must be employed. This was doubt- 
less the most ancient form of contract. It involved 
the necessity of a question and an answer. The 
question was always j)ut by the promisee, and the 
answer given by the promisor. It was technical 
in its form, and must bo scrupulously followed. 
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Though not framed for any reasons of convenience, 
it had its practical advantages. It arrested the 
promisor’s attention, and fixed his mind on the exact 
engagement which he was making. This is in direct 
opposition to modern theories, for we look at a con- 
tract from the point of view of the promisor. The 
person who asks the question, is called the stipuUUov, 
and the act of asking it and receiving the answer, 
atipulatio. 

(2) . The Literal Contract . — ^This consisted of 
the entry of the amount due on the debit side of a 
ledger. This contract depended on the great regu- 
larity of ancient book-keeping. It was the practice 
for each member of a family, after entering items of 
receipt and expenditure in a waste book, to transfer 
them to a general ledger. It is not known whether 
the entry in the creditor’s books was sufficient to 
constitute the contract, or whether it was also ne- 
cessary that the debtor should make a correspond- 
ing statement. At all events, if a proper entry was 
made, formalities essential in the verbal contract 
were not required. We thus have a second relaxa- 
tion of the rigid law of early contracts. 

(3) . Real Contracts . — The delivery of the thing 
agreed upon, raised an obligation on the pai’t of the 
receiver to complete the contract. This view was a 
great departure from the law of “ ceremonious " 
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contracts, and for the first time introduced the ele- 
ment of moral obligation into this branch of law. 

(4). Consensual Contracts , — ^These very import- 
ant contracts depend for their validity, purely upon 
mutual assent. There are four of this class, which 
embraces tliose contracts that arc the most import- 
ant in the intercourse of life. No formalities are 
requisite. The law attaches its obligation or chain 
to the mere assent or pact. The mere consent draws 
with it the obligation in the same manner, as the 
question, book entry, and delivery attract it in other 
contracts. Contracts belonging to this class are 
agency, sale, partnership, and letting and hiring 
(bailment). The great irapoi*tance and frequency 
of these transactions, without doubt, led the Homans 
to relievo them from all technical rules. This was 
doubtless the case with other nations, so that these 
contracts were deemed to be contracts by the “ law 
of nations,” and ultimately by the “ law of nature,” 
until the singular notion prevailed, that the earlier 
the civilization, the simpler the contract. 

From this time forward, consent came to be re- 
garded as the principal ingredient in a contract 
The “consensual” contracts were looked upon with 
peculiar favor. Although the Pi*ootors could not 
extend their number, it was determined to give 
equitable actions in every case in which a pact was 
founded on a consideration. In this way new con- 
sensual contracts were introduced, although not so 
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termed. If they were without consideration, the 
Prmtors wo’old not enforce them. It was then ne- 
cessary to make the contract formal, by means of 
“ question and answer.” 

This history of the progress of Homan law, is 
probably typical of all ancient law in its progress 
up to a certain point. Some of its features ai*e ex- 
clusively Homan, such as the nature of “ Obligation ” 
and the “ Theoiy of Natural Law.” 

The influence of Jurisprudence upon other 
branches of science has been remarkable. It is es- 
pecially noticeable in Politics, Moral Philosophy, and 
Theology. That part of the law which has been 
most extensively influential, is the law of obligation, 
or contract, and the law of wrongs (delicts). In 
politics, from a confusion of distinct legal notions 
was derived the error which attributed political 
rights and duties to an original compact between 
the governors and governed. The law furnished a 
body of words and phrases, which approximated in 
meaning to the ideas which were forming on the 
subject of political obligation. 

In Moral Philosophy, ancient law has been more 
directly laid under contribution. As long as ethical 
science concerned itself with the practical rules of 
conduct, it was affected by Homan law. Moral 
Philosophy was originally incorporated with Theo- 
logy. Its relation to Jurisprudence was less close 
when it came to be cultivated by the great Spanish 
moralists. “ Moral Theology ” then degenerated into 


Digitized by Google 



INTRODUCTION. 


LZUl 


Casuistry. Under the guidance of Protestants, a 
new science of Moral Philosophy abandoned the 
path which the “ Moral Theologians ” had followed, 
and Roman law agiuu exercised its influence on 
ethical inquiry. 

There is no branch of knowledge which has been 
so little affected by lioman law as Metaphysics. 
Discussions upon metaphysical questions were con* 
ducted in Greek, or in a dialect constructed to give 
expression to Greek conceptions. The problems of 
Metaphysics which have been most strongly agitated 
in Western Europe, betray a legal parentage. No 
Greek-speaking people has ever been seriously per- 
plexed by the question of free will and necessity. 
No such people ever showed the smallest capacity 
for producing a philosophy of law. The problem 
of fi-ce will arises when we contemplate a metaphys- 
ical conception under a legal aspect. This concep- 
tion was theological before it became philosophical. 
Note the difference between the various topics of 
theological speculation in the two branches of the 
Roman Empire. The Greek mind engaged in pro- 
found controvereies as to the divine pereon, the 
divine substance and the divine nature. The 
Western Church discussed the nature of sin, and 
its transmission by inheritance, the atonement, the 
antagonism between free will and divine Providence. 
Why are these problems so strikingly different? 
We answer unhesitatingly that in the West, theolo- 
gical speculation had passed from a region of Greek 
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metapliysics to Roman law. Tlie substratum of law 
in Western theology lies exceedingly deep. Though 
for a time its doctrines were almost buried under 
Aristotelian philosophy, yet at the Reformation 
they were extricated. It is difficult to say whether 
the system of Calvin or of Arminius has the more 
maiked legal character. 

Besides, the Roman law of contracts had a strong 
influence upon institutions. Feudalism is com- 
pounded of barbaric usage and Roman law. While 
it resembled in some respects a Hindoo village com- 
munity, it is in other respects quite different. The 
Hindoo communities gathered together by instinct, 
and new cornel’s were introduced by fiction. The 
feudal o bligation_:waa— created _by . contract. The 

feudal communities were, for this reason, more 
durable and varied in character than the ancient 
societies. Some would hold that the variety of 
modern civilization is due to the exuberant and 
erratic genius of Germanic races. In opposition to 
this error, it may be asserted that the Roman Em- 
pire bequeathed to society the legal conception to 
which all this variety is attributable. The one 
striking and characteristic fact in the customs and 
institutions of barbaric races is thei r extreme un i- 
, formity. 


6. Delict or Cnme — All known collections of 
ancient law are characterized by a feature which 
broadly distinguishes them from matured systems 
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of jarisprudence. The proportion of civil to crimi- 
nal law is very different in the two cases. The 
elder the system, the fuller and more minute the 
penal legislation. The poverty of civil law is due 
to the plan on which the family is organized. There 
is no corresponding limitation in reference to penal 
law, and it is also probable that the infancy of na- 
tions is a period of ungoverned violence. 

This early penal law is not a true criminal law. 
In all matured systems, a sharp distinction is drawn 
between crimes and wrongs. lu the one, the act is 
regarded with reference to the State ; in the other, 
with reference to the individual injured. In ancient 
law, the act was only regarded with reference to the 
individual. He proceeds by a civil action, and 
recovers compensation in the shape of money. In 
the Twelve Tables, the chief civil wrong is ih^L 
Those offences which are now termed crimes, were 
treated exclusively as torts or wrongs. The same 
fact is perceived in the consolidated laws of the 
Germanic tribes. In the infancy of jurisprudence, 
the dtizen_ depends for protection against violence 
or fraud, not on the law of crime, but onjthe^la^of 
tort. It should also be noticed that sins are known 
to primitive societies. There were ki the Athenian 
and Roman States laAvs punishing sins as well ns 
torts. The ordinances against the former were based 
on the conception of an o ffence against G od:, the 
provisions against the latter, on the conception of 
an offeuce against one’s neighbor. The idea of an 
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oifeDce against the State did not at first produce a 
true ’criminal jurisprudence. 

The conception of a wrong done to the State, 
however, was not wanting. The State was thought 
to suffer a personal injury, and avenged itself on 
the criminal by a single act. Every offence was 
punished by a special act of the legislative power. 
The trial of an offender was wholly irregular. The 
proceeding was the same in form as the enactment 
of an ordinary statute. After regular criminal 
procedure came into vogue, the people still retained 
the power of punishing offences by a special law. 

It may be urged that the State has from the 
earliest period compelled the wrong doer to com- 
pound for his wrong, and that this interference must 
have depended upon the fact that it was injured. The 
State, however, only intei'fered in the character of 
arbitrator between' two Titigah ts, and received com- 
pensation for its trouble and loss of time. This is 
shown by the su ms paid i n the progress of an action 
in the Roman law (Sacramenta), and by the sub- 
jects described by Homer on the shield of Achilles. 
It is ^still further .shown. by the fact that the court, 
in awarding damages, took a its giiide the measure 
of vengeance likely to be exacted by the aggrieved 
person under all the circumstances. This is the ex- 
planation of the different penalties imposed on 
offenders caught in the act of committing crime, and 
on those detected after considerable delay. The 
men of ancient times had none of the scruples of 
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modern judges in discriminating between the de- 
grees of criminality which belong to offences falling 
within the same description. They looked only nt 
the impulses of the injured pereon, and followed the 
rise and fall ofTiii*pa3sions. 

The earliest criminal tribunals were mere com- 
niittce^of,tUe.Jcgislature. _,The popular assembly 
delegated its functions to a commission quite analo- 
gous to the committee of a modern legislative body, 
except that it did not report to the legislature, 
but itself rendered a final decision. Some of these 
commissions resembled modern standing committees, 
and were appointed regularly every year. There 
was no true criminal law at Rome, until B. C. 149. 
A Culpumiau law then provided a permanent com- 
mission for the trial of offences under that act, and 
judges were selected from particular classes, and 
renewed in conformity with definite rules. This 
was a regular criminal judicature. These commis- 
sions were always regarded as mere committees of 
the jwpular assembly. Two important consequences 
followed. One was that the legislature could always 
try the case as a special offence, and the other that 
the punishment of death could not be inflicted by 
the commission, because it could have no greater 
powers than the legislative l>ody whence it ema- 
nated, which could not itself inflict death. 

Two additional peculiarities should bo men- 
tioned ; the great number of Roman tribunals, and 
the capricious classification of crimes. Both of these 


Digitized by Google 



uvm 


INTRODDOTION, 


are explained by the historical account already 
given. As each commission for the trial of crime 
had its origin in a distinct statute, which was pass- 
ed to meet an existing emergency, the commissions 
were naturally veiy numerous, and without any 
connection. It became very difficult to draw any 
exact lines between the different commissions. This 
result was not only inconvenient but oppressive, 
for if there was doubt ns to the particular statute 
under which a crime should be ranged, an alleged 
criminal could be indicted before several commis- 
sions, so that if he was acquitted by one, he could 
be condemned by another. Though this anomaly 
was abolished by the Emperors, yet the classifica- 
tion of crimes remained remarkably capricious. The 
only principle on which acts were associated, was 
that they had been made criminal offences at 
the same time, and by the same statute. Thus 
perjury was classed with catting, wounding, and 
poisoning, because a law of Sylla had given juris- 
diction over these forms of crime to the same com- 
mission. Finally, criminal law was extended by a 
new description of offences called cHmina extraor- 
dinaria. These were offences originally treated 
merely as wrongs. In the progress of social ideas, 
the injured party was allowed to puraue them as 
crimes ; adopting a mode of redress diffenng from 
the ordinary procedure. 

The theory and practice of ciiminal justice under 
the Empire, has had a powerful effect on modem 


Digitized by Google 



INTRODUCTION. 


un 


society. There was at first committed to the Senate 
an extensive criminal jurisdiction ; it was ultimately 
transferred to magistrates, nominated by the Em- 
peror, with an appeal to the Imperial Privy Council. 
From this soui'ce was derived the doctrine, familiar 
to modern peoples, that the sovereign is the fountain 
of all justice, imd'the^depoeitary'of all' grace. This 
theory was the fruit of the centralization~of the Em- 
pire. It saved modern society from passing through 
the scries of changes illustrated by the history of 
the commissions iqiUBsiionea). The development 
of criminal law was hastened by two causes ; the 
memory of the Roman Empire, and the infiuence 
.of the Church. Two assumptions were contended 
for by the Church, one that each feudal ruler might 
be assimilated to the Roman magistrates spoken of 
by St. Paul, and the other that the offences which 
ho was to chastise, were those selected iu the Mo- 
saic commandments. Thus heresy and perjury were 
ecclesiastical offences, and the Church only admitted 
the cooperation of the secular arm ; while murder 
and robbery were under the jurisdiction of civil 
rulei-8, not by the accident of their position, but as 
an express ordinance of God. 
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A SaiKNT CODES. 

Tile most celebrated system of jurisprudence known 
to the world begins, as it ends, with a Code. From 
the commencement to the close of its histoiy^Jbe 
expositors of Roman Law consistently employed 
lang uage wliudi impli^ that the body of their 
system rested on th e Twelve Dcccmviral Tables .^/ 
anti tlieref orc, onabasis of written law. Except 
in one particular, no institutions anterior to the 
Twelve Tables were recognised at Rome. The 
theoretical descent of Roman jurisorudeiicc from a 
code , the theoretical ascription of Enylish law to 
immemorial unwritten tradition , were the chief 
reasons why the development of their system dif- 
fered from the development of ours. Neither the- 
ory corresponded exactly with the facts, but each 
pro<luced consequences of the utmost importance. 

1 


Digitized by Google 



2 


ANCIENT CODES. 


OB^. I. 


I need hardly say that the publication of the 
Twelve Tables is not the earliest point at which we 
I can take up the history of law. The ancient Homan 
I code belongs to a class of which almost every civil- 
iised nation in the world can show a sample, and 
^which, so far as the Roman and Hellenic worlds 
were concerned, were largely diffused over them at 
epochs not widely distant from one another. They 
appeared under exceedingly similar circumstances, 
and were produced, to our knowledge, by very 
similar causes. Unquestionably, many jural phe- 
nomena lie behind these codes and preceded them 
in point of time. Not a few documentary records 
exist which profess to give us information concern- 
ing the early phenomena of law ; but, until philology 
has effected a complete analysis of the Sanskrit lit- 
erature, our best sources of knowledge are undoubt- 
i 1 edly the Greek Homeric poems, considered of course 
Inot ns a history of actual occurrences, but as a de- 
scription, not wholly idealised, of a state of soeiety 
known to the writer. However the fancy of the 
poet may have exaggerated certain features of the 
heroic age, the prowess of warriors and the potency 
of gods, there is no rea.son to believe that it has 
tampered with moral or metaphysical conceptions 
which were not yet the sulyecta of conscious obser- 
vation ; and in this respect the Homeric literature 
is far more trustworthy than those relatively later 
documents which pretend to give an account of 
times similarly early, but which were compiled un- 
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der philosophical or- theologic^ influences. K by 
any means we can determine the early forms of ' 
jural conceptions, they will be invaluable to us. 
These rudimentary ideas are to the jurist what the 
primary crusts of the earth are to the geologist 
Theyjcontain, potentially,^ all the, forms jn which law 
has subsequently exhibited itself. The haste or the 
prejudice which has generally refused them all but 
the most supei'flcial examination, most bear the 
blame of the unsatisfactory conditioh in which we 
find the science of jurisprudence. The inquiries of 
the jurist are in truth prosecuted much as inquiry 
in physics and physiology was prosecuted before 
observation had token the place of assumption. 
Theories, plausible and comprehensive, but absolu- 
tely unverified, such as the Law of Nature or the 
Social Compact, enjoy a universal preference over 
sober research into the primitive history of society 
and law ; and they obscure the truth not only by 
diverting attention from the only quarter in which 
it can be found, but by that most real and most im- 
portant influence which, when once entertained and 
believed in, they are eaabled to exercise on the later 
stages of jurisprudence 

Tho.enrliest notions conne cted w ith the incep- 


tion, now so fully developed, of a law or rule of life, 
are those contained in the Homeric words ^‘Themis” 
and “Thera istos.” “Themis,”. it is_ well-known, ap- 
pears in the later Greek pantheon as the Goddess of 
Ju.sticc, but this is a modern and much developed 
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idea, and it is in a very different senae tliat Themis 
is described in the Iliad as the assessor of Zens. It 
is now clearly seen by all trustworthy observers of 
the primitive ^condition of mankind tha t, in the in - 
fancy of the race, men could only account for sus - 
tain ed or per iodi cally recnrring action by supposing 
a personal agent . Thus, the wind blowing was a 
person and of course a divine person ; the sun 
rising, culminating, and setting was a person and a 
divine person ; the earth yielding her in^*ease was 
a person and divine. As, then, in the physical 
world, so in the moral. When a. king decided a 
dispute by a sentence, the judgment was assumed to 
be the result of direct inspiration. The diving 
agent, suggesting judicial awards to kings or to 
' gods, the greatest of kings, was Themis. The pecu- 
liarity of the conception is brought out by the use 
of the plural. Themistea, Themises. the plural of 
Themis, a re the awards themselves, divinely dic- 
tated to the judge. Kings are spoken of as if they 
had a store of “ Themistes ” ready to hand for use ; 
but it must be distinctly underetood that they are 
not^ laws, but judgments. “ Zeus, or the human 
king on earth,” 'says Mr. Grote, in his History of 
Greece, “ is not a law-maker, but a judge.” lie is 
provided with Themistes, but, consistently with 
the belief in their emanation from above, they can- 
not be supposed to be connected by any thread of 
principle; they are separate, isolated judgments. 

Even in the Homeric poems, we can see that 
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these ideas are transient. Parities of circnmstance 
were probably commoner in the simple mechanism 
of ancient society than they are now, and in the 
succession of similar cases awards are likely to fol* 
low and resemble each other. Here we have the 
germ or mdiment of a custom, a conception poste- 
rior to that of Themistes or judgments. However 
strongly we, with our modern associations, may be 
inclined to lay down d priori that the notion of a 
Custom must precede that of a judicial sentence, 
and that a judgment must affirm a Custom or pun- 
ish its breach, it seems quite certain that the his- 
torical order of the ideas is that in which I have 
placed them. The^Homcric word for a custom in 
the e mbryo is some times “ Themis " in the singular 
— more often “ Dike.’' the meaning of which visibly 
fluctuates between a “judgment" and a “custom ’’ 
or usage.” Nopog, a Law, so great and famous a 
term in the political vocabulaiy of the later Greek 
society, does not occur in Homer. 

vjThe notion of a divine agency, suggesting the 
Themistes, and itself impersonated in Themis, must 
be kept apart from other primitive beliefs with 
which a superficial inquirer might confound it The 
conception of the Deity dictating an entire code or 
boily of law, os in tlio case of the Hindoo laws of 
Menu, seems to belong to a range of ideas more re- 
cent and more advanced. “ Themis ” and “ Themis- 
tes "are much less i*emotely linked with that per- 
suasion which clung so long and so tcuaciously to 
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the homaa mind, of a divine influence, underlying 
and supporting every relation of life, every social 
institution. In early law, and amid the rudiments 
of political thought, symptoms of this belief meet 
us on all sides. A supernatural presidency is sup- 
posed to consecrate and keep together all the cardi- 
nal institutions of those times, the State, the Race, 
and the Family. Men, grouped together in the dif- 
ferent relations which those institutions imply, are 
bound to celebrate periodically common rites and 
to offer common sacriflces ; and every now and then 
the same duty is even more significantly recognised 
in the purifications and expiations which they per- 
form, and which appear intended to deprecate pun- 
ishment for involuntary or neglectful disrespect. 
Everybody acquainted with ordinary classical lit- 
erature will remember the sacra gentilida, which 
exercised so important an influence on the early 
Roman law of adoption and of wills. And to this 
hour the Hindoo Customary Law, in which some of 
the most curious features of primitive society are ste- 
reotyped, makes almost all the rights of persons and 
all the rules of succession hinge on the due solemni- 
sation of fixed ceremonies at the dead man’s funeral, 
that is, at every point where a breach occurs in the 
continuity of the family. 

Before we quit this stage of jurisprudence, a 
caution may be usefully given to the English stu- 
dent. Bentham, in his “ Fragment on Government,” 
and Austin, in his “ Province of Jnrisprndence De- 
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termined,” resolve every law ini(^ tK <x>mniand of 
the lawgiver, .an obligation imposed thereby on the 
citizen, and a sanction threatened in the event of 
disobedience; and it is farther predicated of the 
command^ which is the firat element in a law, that 
it must prescribe, not a single act, but a series or 
number of acts of the same class or kind. The 
results of this separation of ingredients tally exactlyN 
with the facts of mature jurisprudence; and, by a( 
little straining of language, they may be made to 
corres|K>nd in form with all law, of all kinds, at aly 
epochs. It is not, however, asserted that the notion 
of law entertained by the generality Is even now 
quite in conformity with this dissection ; and it is 
curious that, the further we penetrate into the prim* 
itive history of thought, the farther we find our- 
selves from a conception of law which at all resem- 
bles a compound of the elements which Bcntham 
determined. It is certain that, in the infancy of 
mankind, no sort of legislature, not even a distinct 
author of law, is contemplated or conceived of. 
Law has scarcely reached the footing of custom ; it 
is rather a habit. ^ It is, to use a French phrase, “ in 
the air.” The only authoritative statement of right 
and wrong is a judicial sentence aftej the facts, not 
one presupi^osing a law which has been violated, 
but one which is breathed for the first time by a 
higher power into the judge’s mind at the moment 
of adjudication. It is of course extremely difficult 
for us to realise a view so far removed from us in 
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point both of time and of association, but it will be- 
come more credible when we dwell more at length 
on the constitution of ancient society, in which every 
man, living during the greater part of his life under 
the patriarchal despotism, was practically controlled 
in all his actions by a regimen not of law but of ca- 
price. I may add that an Englishman should be 
better able than a foreigner to appreciate the his- 
torical fact that the “ Themistes ” preceded any con- 
ception of law, because, amid the many inconsistent 
theones which prevail concerning the character of 
English jurisprudence, the most popular, or at all 
events the one which most affects practice, is cer- 
tainly a theor y which ass um es that a dj udged case s 
_aud j)recedent8 exist antecedently t o rules, princi - 
ples, a n d distinction s. The “ Themistes ” have too, 
it should be remarked, the characteristic which, in 
the view of Bentham and Austin, distinguishes 
X- single or mere commands from laws. A true l aw 
jenjoins on all the citizens indifferently a number of 
^cts s imil ar i n_ class or k ind ; and this is exactly the 
feature of a layv_whjch_lnB_mos^ deeply impr essed 
itself on the popular mind, causing the term “l aw ” 
.to be applied to mere unifo rm ities, successions, and 
similitudes. A command prescribes only a single 
.ac^ an d i t is to commands, therefore, that “T he- 
jni^es” ar e more akip than to laws. They are 
simply adjudications on insulated states of fact, and 
do not necessarily follow each other in any orderly 
sequence. 
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The literature of the heroic age discloses to us 
law in the germ under the “ Themistes ” and a little 
more developed in the conception of “ Dike.” The 
next stage which we reach in the history of juris- 
prudence's strongly marked and surrounded by the 
utmost interest. Mr. Grote, in the second parrarid 
secondTch'aptefof his History, has fully described 
the mode in which society gradually clothed itself 
with a different character from that delineated by 
Homer. Heroic kingship depended partly on di- 
vinely given prerogative, and partly on the posses- 
sion of supereminent strength, courage, aud wisdom. 
Gradually, as the impression of the monarch’s sacred- 
ness became weakened, and feeble membera occur- 
red in the series of hereditary kings, the royal 
power decayed, aud at last gave way to the domin - 
ion of aristocracies. If language so precise can be 
used of the revolution, we might say that the oflSce 
of t he king was usurped by that council of chiefs 
which Homer r epeatedly alludes to aud depicts . 
At all eve nts fr om an epo c h of kingly rule we come 
■■g.ycj^whei’e in Europe t-o a u era of oligarchi es ; and 
even where the name of the monarchical functions 
does not absolutely disappear, the authority of the 
king is reduced to a mere shadow. He becomes a 
mere hereditary general, as in Lacedmnion, a mere 
functionary, as the King Archon at Athens, or a 
mere formal hierophant, like the Rex Sacrificulua 
at Rome. In Greece, Italy, and Asia Minor, the 
dominant orders seem to have universally consisted 
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ot a number of families united by an assumed rela- 
tionsliip ill blood, and, though they all appear at 
fii-st to have laid claim to a quasi-sacred character, 
their strength does not seem to have resided in 
their pretended sanctity. Unless they were prema- 
turely overthrown by the popular party, they all 
ultimately approached very closely to what we 
should now understand by a political aristocracy . 
The changes which society underwent in the com- 
munities of the further Asia occurred of course at 
periods long anterior in point of time to these revo- 
lutions of the Italian and Hellenic worlds; but their 
relative place in civilisation appears to have been 
the same, and they seem to have been exceedingly 
similar in general character. There is some evidence 
that the races which were subsequently united under 
the Persian monarchy, and those which peopled the 
peninsula of India, had all their heroic age and their 
era of aristocracies ; but a military and a religiou s 
oligarchy appear t o have grown up separately, nor 

ge nerally superseded . 
Cont r aiyy, too, to the com-se o f events in the West . 


the r eligions element in the I5ast tended to get the 

better of the m ilitary and political . Military and 

jeiyil aristocracies disappear, an nih ilated or c rushed 
into insignificanc e between tlie k i ngs and the sacer - 
dotal order ; and th e ultimate resu lt a t whi ch we 
arrive is, a monarch enjoying great po wer, bu t cir^ 


cumscr ibed l)y the privil eges £^a caste of p r iests. 
With these differences, however, tha t in the East 


Digitized by Google 



ooAr. I. 


ARISTOOBATIO PERIOD. 


11 


aristo cracies beca me i^eligious^ in the West civil or 
political, the proposition that a historical era of aris- 
. toc racie s s ucceed ed a h istor ica l era of heroic k ings | 
jmay be considered m true, if n ot of all mankind, a^ 
^^’evehta of all branches of the Indo-European 
family of nations. "" 

^rhe important point for the jurist is tha t these * 
.aris tocracies were, usually the depositaries and ad - 
ministratore jof law. They seem to have succeeded 
to tlio prerogatives of the king, with the important 
difference, however, that they do not appear to have 
pretended to ^irect inspiration fo r each sentence. 
The connection of ideas which caused the judgments 
of the patriarchal chieftain to be attributed to su- 
perhuman dictation still shows itself here and there 
in the claim of a divine origin for the entire body 
of rules, or for certain pails of it, but the progress 
of thought no longer permits the solution of partic- 
ular disputes to be explained by supposing an extra- 
human interposition. What the juristical oligarch} ^ 
pow claims is to monopolise the h^vow le d^e of the r 
p9 have the exclusive possession o f the prin- j 
, ciplcs by w hich ^umrels are dec ided. Wo have in 
fact arrived at the enoch of Customary Law . Cus- • 
toms or Observances now exist as a substantive 
aggregate, and are assumed to be precisely known 
to the aristocratic order or caste. Our authorities 
leave ns no doubt that the tnist lodged with the 
oligarchy was sometimes abused, but it certainly 
ought not to be regarded ns a mere usurpation or 
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engine of tyranny. Before the invention of writing, 
and dnring the infancy of the art, an aristocracy iu*^ 
vested with judicial privileges formed the only ex- 
pedient by which accurate preservation of the cus- 
toms of the race or tribe could be at all approxi- 
mated to. Their genuineness was, so far as possible, 
insured by confiding them to the recollection of a 
limited portion of the community. 

The epoch of Customary Law , and of its custody 
by a privileged order, is a very remarkable one. 
The condition of jurisprudence which it implies has 
left traces which may still be detected in legal and 
popular phraseology. The law, thus known exclu- 
sively to a privileged minority, whether a caste, an 
aristocracy, a priestly tribe, or a sacerdotal college, 
is true unwritten law. Except this, there is no such 
thing as unwritten law in the world. English case- 
. law is sometimes spoken of as unwritten, and there 
are some English theorists who assure us that if a 
code of English jurisprudence Avere prepared, we 
should be turning unAvritten law into written — a 
conversion, as they, insist, if not of doubtful policy, 
at all events of the greatest seriousness. Now, it is 
quite true that there Avas once a period at which the 
English common law might reasonably have been 
termed unwritten. The elder English judges did 
really pretend to knowledge of rules, principles, and 
distinctions which Avere not entirely revealed to the 
bar and to the lay-pub]ic. Whether all the law 
which they claimed to monopolise was really un- 
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written, is exceedingly questionable ; but at all 
events, on the assumption that there was once a 
large mass of civil and criminal rules known exclu- 
sively to the judges, it presently ceased to be nnwrit- , 
ten law. .As soon as the Courts at Wes tmins ter H all 
beg an to base their judgment s o n c ases record ed, 
whether in the year books or elsewhere, the law 
which they administered became wiitten law. At * 
the present moment a rule of English law has first 
to be disentangled from the recorded facts of ad- 
judged printed precedents, then thrown into a form 
of words, vai^ying with the taste, precision, and 
knowledge of the particular judge, and then applied 
to the circumstances of the case for adjudication. 
But at no stage of this process has it any character- 
istic which distinguishes it from written law. . It i s 
—Written, case-law, and only di fferent from code-law 
because it is written in a different way. 

From tlie period of Customary Law we come to j' 
another sharply defined epoch in the history of ju- 
risprudence. We arrive at the era of Codes, those 
ancient codes of which the Twelve Tables of Rome 
were the most famous specimen. In Greece, in Italy, 
on the Ilellenised sea-board of Western Asia, these 
codes all made their appearance at periods much the | 
same everywhere, not, I mean, at periods identical 
in point of time, but similar in point of the relative 
progress of each community. Everywhere, in the 
countries I have named , law s engraven o n table ts 
aud_publiflh^ to_the people take th e place of usage s 
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jdepositod with tlie recollecti on of a privileged ol i- 
g ai'c hy. It must not for a moment be supposed that 
the refined considerations now urged in favour of 
what is called codification had any part or place in 
the change I have described. The ancient codes 
were doubtless originally suggested by the discoveiy 
and diffusion of the art of writing. It is true that 
•the aristocracies seem to have abused their monopoly 
of legal knowledge ; and at all events their exclusive 
possession of the law was a formidable impediment to 
the success of those popular movements which began 
to be univereal in the western world. But, though 
democratic sentiment may have added to their popu- 
larity, the codes were certainly in the main a direct 
resu lt of the invention of writing. Inscribed tablets 
were seen to be a better depositary of law, and a 
better security for its accurate preservation, than 
the memory of a number of persona however 
strengthened by habitual exercise. 

The Roman code belongs to the class of codes I 
have been describing. Their value did n o t consi st 
ii^any approadi to symmetric al cla ssifi catio n s, or to 
^reeness and clearness of ex pression, but_in their 
publicity, and in the knowledge which they fur- 
nished to everybody, as to what he was to do, and 
wha t not to do. It is indeed true that the Twelve 
Tables of Rome do exhibit some traces of systematic 
arrangement, but this is probably explained by the 
tradition that the framei-s of that body of law called 
in the assistance of Greeks who enjoyed the later 
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Greek experience in the art of law-making. The 
fragments of the Attic Code of Solon show, how- 
ever, that it had but little order, and probably the 
laws of Draco had even less. Quite enough too 
remains of these collections, both in the East and 
in the West, to show that . th ey mingled u p religiaus 
lP?r®)y.. moral o rdin ances, without an y 
regard to difference s in their esse n tial character ; 
and this is consistent with aU know of early 
thought from other sources, _the Sf^ejran^ of law 
fi'om morality, and o^ i^ligion from law, belonging 
. very d istinctly t o the late r stages of mental pr ogres s. 

But, whatever to a modern eye are the singu- 
larities of these Codes, their importance to ancient 
societies was unspeakable. The question — and it was 
one which affected the whole future of each com- 
munity — ^was not so much whether there should be 
a code at all, for the majority of ancient societies 
seem to have obtained them sooner or later, and, but 
for the great interruption in the histoiy of jurispru- y 
dence created by feudalism, it is likely that all 
modern law would be distinctly traceable to one or 
moi-e of those fountain-heads. .But the point on 
which turned the history of th6^^^/was, at what 
period , at what stage of their social progress, they 
sh ould have their laws pot into writing. In the / 
western jvo^ th e plebeian or popula r ele ment in 
e^h Stete_ successf ully assailed the oligarch ic al m o- 
nopoly, and a code was nearly universally obtaine d 
^rhj in the history of the C ommonwe^th. But, in 
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the East, as I have before mentioned, the ruling 
aristocracies tended to become religious rather than 
military or political, and gained, therefore, rather 

• tha n lost in power; while in some instances the 

• physical conformation of Asiatic countries had the 
effect of making individual communities larger and 
more numerous than in the West ; and it is a kn^n 

• C social law that the larger the space over which a 
particnla r set of in stitutions is diffused, the greater 
is its tenacity and v itali ty. From whatever cause, 
-y^the codes obtained by Eastern societies were ob- 
tained, relatively, much later tlian by Western, and 
wore a very different character. . The religious 
oligarchies of Asia, either for their own guidance, or 
for the relief of their memory, or for the instruction 
of their disciples, seem in all cases to have ultimately 
embodied their legal learning in a code ; but the 
opportunity of increasing and consolidating their 
influence was probably too tempting to be resisted. 
T^ii’ com plete monopoly of legal knowledg e ap - 
pears to hav£ ^naWed th em to put off on the worl d 
_cgllectipns, not so much of the rtil& s ac tually obsei'^ed 
. as of t he rules w] >ich the priestly order co nsider ed 
J>6pbserved. The Hindoo Code, called the 
Laws of Menu, which is certainly a Brahmin com- 
pilation, undoubtedly enshrines many genuine ob- 
servances of the Hindoo race, but the opinion of the 
best contemporary orientalists is, that it does not, 
as a whole, represent a set of rules ever actually ad- 
ministered in Hindostan. It is, in great part, an 
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idcftl picture of that which, in the view of the 
Brahmin?, ought to be the law. It ia consistent 
with human nature and with the special motives of 
their authors, that codes like that of Mena should 
pretend to the highest antiquity and claim to have 
emanated in their complete form from the Deity. 
Menu, according to Hindoo mythology, is an ema- 
nation from the supremo God ; but the compila- 
tion which bears his name, though its exact date 
is not easily discovered, is, in point of the relative 
progress of Hindoo jurisprudence, a recent pro- 
duction. 

Among the chief advantages which the Twelve 
Tables and similar codes conferred on the societies^ 
which obtained them, was Uie jprot^tion which they 
afforded against the fraud g.of t he privile ge d oligai‘- 
chy_ and ojso^ain^ the Bix>ntaneous depr avatio n 
and debasement of the national institutions. The 
_Roman Code was raeTcly an enunciation in 
.the existing customs of the Rom an p eo p le. Rela- 
tively to the progress of the Romans in civilization, 
it was a remarkably early code, and it was published 
at a time when Roman society had barely emerged 
from that intellectual condition in which civil 
obligation and religious duty are inevitably con- 
founded. Now a barbarous society practising a 
l)ody of customs, is exposed to some especial dangers 
which may be absolutely fatal to its progress in 
civilisation. The imges which a particular commu- 
nity is found to have adopted in its infancy and in 
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its primitive seats are generally those which are on 
the whole best suited to promote its physical and 
moral well-being ; and, if they are retained in their 
integrity until new social wants have taught new 
practices, the upward march of society is almost 
certain. B ut unhappily there is a law of deve lop- 
ment w hich ever thr eatens to operate upon unwrit - 
ten usag e. The custo ms are of course obeyed by 
,mnWtu(^ who are incapable of undei-standin g th e 
true ground of their expediency, and whp a^ e t here- 
fore left inevitably to invent su perstitious reaso ns 
for their p ermanenc e. A process then commences 
which may be shortly described by saying that 
^usage which is reasonable generates usage which is 
unreasonable. Analogy, the most valuable of in- 
^ struments in the maturity of jurisprudence, is the 
most dangerous of snares in its infancy. Prohibi- 
tions and ordinances, originally confined, for good 
reasons, to a simple description of acts, are made to 
apply to all acta of the same class, because a man 
menaced with the anger of the gods for doing one 
thing, feels a natural terror in doing any other thing 
which is remotely like it. After one kind of food 
has been interdicted for sanitary reasons, the prohi- 
bition is extended to all food resembling it, though 
the resemblance occasionally depends on analogies 
the most fanciful. So, again, a wise provision for 
insuring general cleanliness dictates in time long 
routines of ceremonial ablution ; and that division 
into classes which at a particular crisis of social his- 
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tory is necessary for the maintenance of the nation- 
al existence degenerates into the most disastrous and 
blighting of all human institutions — Caste. The 
fate of the Hindoo law is, in fact, the measure of the 
value of the Roman Code. Ethnology shows us 
that tlie Romans and the Hindoos sprang from the 
same original stock, and there is indeed a striking 
resemblance between what appear to have been 
their original customs. Even now, Hindoo juris- 
prudence has a substratum of forethought and sound 
judgment, but iiTational imitation has engrafted in 
it an immense apparatus of cruel absurdities. From 
thes e corru p tions - the - Romans . were . protected .by 
.their code. It was compiled while usage was still 
wholesome, and a hundred yeare afterwards irimight 
have been too late. The Hindoo law has been to a 
great extent embodied in writing, but ancient as in 
one sense are the compendia which still exist in 
Sanskrit, they contain ample evidence that they 
w ere d rawn u p aft er the mischief had been done. 
We are not of c oarse en titled to say that if the 
Tffielye. Tables had not bee n p ublished the Roma ns 


■ been condemned t o a civilisa tion as 

feeble and j^rverted as that of the Hindoos/tmtA 
thra much at least is cert.mn, that^^wM^h eh code \ 
they were exempt ,from the very chance of so uh- \ 
Ji^py a ^^tiny^-^ 
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When primitive law hna once been embodied in a 
Code, there is nn e nd to what may be called its spon - 
tane o us development. Henceforward the ciianges 


effected in it, if effec^d at n il, are effected dclibe - 


\[^ r a tely an d from wit ho ut. It is impossibl e to sup* 
pose that the customs of any race or tribe remained 
unalte red durin g t he whole o f th e long — in some 
instances the immense — inte r val between their de - 
, claration by a patriarchal monarch and tlieir piibli - 
\ cat ion in writing. I^ would be unsafe too to affirm 
that no part of the alteration was effected deliber-" 
ately. But from the little we know of the progress 
of law during this period, wo are justified in assum- 
ing that sot purpose liad the very smallest share 
in producing change. Such innovations on the ear- 
liest usages as disclose themselves appear to have 
been dictated by feelings and modes of thought 
which, under our present mental conditions, we are 
.unable to comprehend. A new era be gins, how- 
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ever , with ^e Codes. Wherever, after this epoch, 
we ti*ace the course of legal modification we are able 
to attribute it to the conscious desire of improve- 
ment, or at all events of compassing objects other 
than those which were aimed at in the primitive 
times. 

It may seem at firet sight that no general propo- 
jitjons worth trusting can be elicited from the his - 
_ tory of legal system s sub s equent to the codes. The 
field is too vast. We cannot be sure that we have 
included a sufficient number of phenomena in our 
observations, or that we accurately understand tho^e 
which we have observed. But the undertaking will 
be seen to bo more feasible, if we consider tha t after ^ 
. the epoch of codes the distinction between station- 
ary and progressive so cieties begins to make itself 
felt. It is only with the progressive societies that . 
we are concerned, and nothing is more remarkable 
than their extreme fewness. In spite of oveerwhim- i/ 
ing evidence, it is most difficult for a citizen of X 
western Europe to bring thorougldy home to him- 
self the truth that the civilisation which surrounds 
him is a rare e.xception in the history of the world. 

The tone of thought common among us, all our 
ho[>cs, fears, and speculations, w'ould be materially 
affected, if we had vividly l)cfore ns the relation of 
the progressive races to the totality of human life. 

It is indisputable that much the greatest part of 
mankind has never shown a particle of desire thatj 
its civil institutions should be improved since the 
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moment when external completeness was first given 
to them by their embodiment in some permanent 
. record. One set of usages has occasionally been 
violently overthrown and superseded by another; 
here and there a primitive code, pretending to a 
supernatural origin, has been greatly extended, and 
distorted into the most surprising forms, by the per- 
versity of sacerdotal commentators ; but, except in a 
small section of the world, there has been nothing 
like the gradual amelioration of a legal system, 
j There has been material civilisation, but, instead of 
the civilisation expanding the law, the law has limit- 
ed the civilisation. The study of races in their primi- 
tive condition affords us some clue to the point at 
which the development of certain societies has 
stopped. We can see that Brahminical India has 
not passed beyond a stage which occurs in the his- 
tory of all the families of mankind, the stage at 
which a rule of law is not yet discrim inated from a 
rule of religion . The merabera of such a society 
consider that the transgression of a religious ordi- 
nance should be punished by civil penalties, and that 
the violation of a civil duty exposes the delinquent 
to divine correction. In China this point has been 
past, but progress seems to have been there arrest- 
ed, because the civil laws are coextensive with all 
the ideas of which the race is capable. The differ- 
ence between the stationary and progressive socie- 
ties is, however, one of the great secrets which 
inquiry has yet to penetrate. Among partial ex- 
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planations of it I venture to place the considerations 
urged at the end of the last chapter. It may fur- 
ther be remarked that no one is likely to succeed in 
the investigation who does not clearly realise that 
the stationary condition of the human race is the | 
rale, the progressive the exception. Aud another 
indispensable condition of success is an accurate v 
kuowledge of Roman law in all its principal stages. 
The R oman jurisp rudence has Uie longes t know n 
history of an y s^ of l^man insti^tions. The char- 
acter of all the changes which it underwent is tole- 
rably well ascertained. From its commencement 
to its close, it was progressively modified for the 
better, or for what the authors of the modification 
conceived to be the better, and the coarse of im- 
provement was continued through periods at which 
all the rest of humau thought and action materially 
slackened its space, and repeatedly threatened to ' 
settle down into stagnation. 

I confine myself in what follows to the progres- 
sive societies. With respect to them it may be laid 
down that social nec essities and social opinion are 
always more or less in a dvanc e of I^w. We may 
come indefinitely near to the closing of the gap be- 
tween them, but it has a perpetual tendency to re- 
open. Law is sUib le : the societies we are 
of are progressive. The greater or less 1 
of a people depends o^ t he degree of prom 
w ith w hich the gulf is narro wed. 

A general proposition of some value may be ad- 
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I vanced with respect t o the agencies by which L aw 
I is b rought into h arm ony with society. These in 
strumentalities seem to me to be three in number, 
Legal Fictions, FJquity, and Legislation. Their his- 
torical order is that in which I have placed them. 
Sometimes two of them will be seen operating to- 
gether, and there are legal systems which have es- 
caped the influence of one or other of them. But 
I know of no instance in which the order of their 
appearance has been changed or inverted. The 
J early history of one of them, Flquity, is univeraally 
obscure, and hence it may be thought by some that 
certain isolated statutes, reformatory of the civil 
law, are older than any equitable jurisdiction. My 
own belief is that remedial Fk|uity is everywhere 
older than r emedial Legislation ; but, should this 
be not strictly true, it would only be necessary to 
limit the proposition respecting their order of se- 
quence to the periods at which they exercise a sus- 
tained and substantial influence in transforming the 
original law. 

I employ the word “ fiction ” in a sense consid- 
erably wider than that in which English lawyers are 
accustomed to use it, and witli a meaning much more 
extensive than that which belonged to the Roman 
“fictiones.” Fictio, i n old Roman law, is properly a 
term of pleading, and signifies a false averment on 
the par^of Uie jplaintiff winch the defendant was 
not allowed to traverse ; such, for example, as an 
averment that the plaintiif was a Roman citizen 
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when in troth he was a foreigner. The object of 
these “ iictiunes ” was, of coarse, to give jurisdiction, 
and they therefore strongly resembled the allega- 
tions in the writs of the English Queen’s Bench and 
Exchequer, by which those Courts contrived to 
usurp the jurisdiction of the Common Pleas: — the 
allegation that the defendant was in custody of the 
king’s marshal, or that the plaintiff was the king’s 
debtor, and could not pay his debt by reason of the 
defendant’s default. But I now employ the expres- 
siqn “ Legal Fictiqn_^ to signify an y assumption 
which con ceals, or affects to conceal, the fa c t that a 


rule of law has undergoim j^teration, its let ter re - 1 
moinitig unch ang ed, its operation being modified._f 
The words, therefore, include .the instances of Ac- 
tions which I have cited from the English and Ro- 
man law, but they embrace much more, for 1 should 
speak both of the English Case-law and of the Ro- 
man Responsa Prndcntum os resting on Actions. 
Both these examples will be examined present ly. 
The f act is_|n_^th cases that the law has been 
J I ^ what 

it always was. It is not diAIcnlt to understand w hy — 
Actions in all their forms are particularly congenial 
to the infancy of society. T hey satisfy th e desi re | 
for improvement, which is not quite wanting, at th e 
i^uie time that they do not offend t he s u perstitio ns 
disrelish for change which is always present. 
a particular stage of social progress they are invalu- 
able expedients for overcoming the rigidity of law, . 
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and, indeed, without one of them, the Fiction of 
Adoption which permits the family tie to be artifi- 
cially created, it is difficult to understand how soci- 
ety would ever have escaped from its swaddling- 
clothes, and taken its first steps towards civilisation. 
We must, therefore, not suffer ourselves to be af- 
fected by the ridicule which Bentham pours on le- 
gal fictions wherever he meets them. To revile 
them as merely fraudulent is to betray ignorance of 
their peculiar office in the historical development of 
law. But at the same time it would be equally 
foolish to agree wdth those theorists who, discerning 
that fictions have had their uses, argue that they 
ought to be stereotyped in our system. There are 
several Fictions still exercising powerful influence 
on English jurisprudence which could not be dis- 
carded without a severe shock to the ideas, and con- 
siderable change in the language, of English practi- 
tioners ; but there can be no doubt of the general 
tiiith that it is unworthy of u£to effect an admit- 
tedly beneficial object by so ru de a devic e as a 
legal fiction. I cannot admit any anomaly to be in- 
nocent, which makes the law either more diflicult to 
understand or harder to arrange in harmonious 
order. Now, among other disadvantages , legal fic- 
. tions are the greatest of^^tacles tq_symmetrical 
classific ation. The rule of law remains sticking in 
the system, but it is a mere shell. It has been long 
ago undermined, and a new rule hides itself under 
itS'. cover. Hence there is at once a difficulty in 
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knowing whether the rul e which is actually operativ e 
should be cl^ed in ita true or i n its a ppare n t plac e, 
and minds of different casts will differ as to .the 
branch of the alternative which ought to be se 
lected. If the English law is ever to assume an or- 
derly distribution, it will lie necessary to prone 
away the legal fictions which, in spite of some 
recent legislative improvements, are still abundant 
in it. 

The next instrumentality by which the adapta- 
tion of law to social wants is carried on I call Egni^ 

meaning by that word any body of rules e^st- 
ing by the side of the original civil law, fou n ded on 
distin ct p rincipl es a nd claiming incidental ly to su - 


per sede the c ivil law in virtue of a superior sanctity i 
inhere nt in those principles. The Rjuity whe^jgy 
of the Roman Prrolors or of the English Chancellors, 
differs from the Fictions which in each case preced- 
ed it, in that the interference with law is open and 
avowed. On the other hand, it differs from Legis- 


lation, the agent of legal improvement which comes 
qflcr it, in that Jts claim to authority is grounded, 
not on the prerogative of any external person or 
body, not even on that of the magistrate who emin- 
ciates it, but on the special nature of its principles, 
to which it is alleged that all law ought to conform. 


The very conc eption of a set of principles, invested 
^th_a higlmr sacred ness tha n those of the onginal 
4aw and demanding application indepe ndently of 


the consent of any external body, belongs to a much 
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more advanced stage of thought than that to whi ch 
leg^ fictions originally s ug gested themselves. 

the enactments of a legislatnre which, 
whether it take the form of an autocratic prince or 
of a parliamentary assembly, is the assumed organ 
I of the entire society, is the last of the ameliorating 
instrumentalities. It differs from Legal Fictions 
st as Equity differs from them, and it is also dis- 
tinguish ed from E quity, as de ri ving .its, au thorit y 
fro m an external body or peraon . Its obligatory 
Wrce is inde pendent of its principles . The legisla- 
ture, whatever be the actual restraints imposed on it 
by public opinion, is in theory empowered to im- 
pose what obligations it pleases on the members of 
the community. There is nothing to prevent its 
legislating in the wantonness of caprice. Legisla- 
tion may be dictated by equity, if that last word be 
used to indicate some standard of right and wrong 
to which its enactments happen to be adjusted ; but 
then , these enactments are indebted for their binding 
force to the authority of the legislature, and not to 
that of the principles on which t he legislatnre acted ; 
and thus they differ from rules of Equity, in the 
technical sense of the word, which pretend to a para- 
mount sacredness entitling them at once to the 
recognition of the courts even without the concur- 
rence of prince or parliamentary assembly. It is 
the more necessary to note these differences because 
a student of Bentham would be apt to confound 
Fictions, Equity, and Statute law under the single 
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head of legislation. They all, he would say, involve 
law-making / they differ only in respect of the ma- 
chinery by which the new law is produced. That 
is perfectly true, and we must never forget it ; but 
it furnishes no reason why we should deprive our- 
selves of so convenient a term as Legislation in the 
8j>ecial sense. Legislation and Equity are disjoined 
in the popular mind and in the minds of most law- 
yers ; and it will never do to neglect the distinction 
between them, however conventional, when impor- 
tant practical consequences follow from it. 

It would be easy to select from almost any regu- 
larly 'developed body of rules examples of legal fic- 
tions, which at once betray their true character to 
the modern observer. In the two instances which I 
proceed to consider, the nature of the expedient 
employed is not so readily detected. The first 
authors of these fictions did not perhaps intend to 
innovate, certainly did not wish to be suspected of 
innovating. There are, moreover, and always have 
been, persons who refuse to see any fiction in the 
process, and conventional language beare out their 
refusal. No examples, therefore, can bo better cal- 
culated to illustrate the wide diffusion of legal fic- 
tions, and the efficiency with which they perform 
the ir two-fold office of transforming a system of laws 
^d of concealin g the tr.msforniation. 

Wo in England are well accustomed to the ex- 
tension, modification, and improvement of law by a 
machinery which, in theory, is incapable of altering 
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one jot or one line of existing jurisprudence. The 
process by which this virtual legislation is effected 
is not so much insensible as unacknowledged. With 
respect to that great portion of our legal system 
which is enshrined in cases and recorded in law re- 
ports, we habitually employ a double language, and 
entertain, as it would appear, a double and incon- 
sistent set of ideas. When a group of facts come 
/ i>efore an English Co^rt for adjudication, the who le 
/ ^ coume of the discu^ion between the judge and the 
advocate assumes that no (question is, or can be, 
j'aised which will call for the application of any 
principles but old ones, or of any distinctions but 
_8uch_as have long since been aJlowed. It is taken 
—absolutely for granted that there is somewhere a 
rule of known law which will cover the facts of the 
dispute now litigated, and that, if such a rule be 
not discovered, it is only that the necessary patience, 
knowledge or acumen, is not forthcoming to detect 

T it: Yet the moment the judgment has been ren- 
dered and reported, we slide unconsciously or una- 
vowedly into a new language and a new train of 
thought. We now admit that the new decision has 
modified the law. The rules applicable have, to use 
the very inaccurate expression sometimes employed, 

become more elastic. In fact they have been changed. 

I ' A clear addition has been made to the precedents, 
and the canon of law elicited by comparing the 
precedents is not the same with that which would 
have been obtained if the series of cases had been 
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cartailed by a single example. The fact that the old 
rale h^ns l^en repealed, an d that a new one has re- 
pla c ed it , eli^d^nSj because we are not in the h ablt^ 
of throwing into pre cise language the legal formu las 
wh ich -we derive from the preceden ts, so that a 
change in_ their tenor is not easily detected un l ess it 
is vi olent and glaring, I shall not now pause (o*^ 
consider at length the causes which have led Eng- 
lish lawyers to acquiesce in these curious anomalies. 
Probably it will be found that originally it was the 
received doctrine that somewhere, in nvlnbua or in 
gremio magistratuum, there existed a complete, co- 
herent, symmetrical body of English law, of an am- 
plitude sufficient to furnish principles which would 
apply to any conceivable combination of circum- 
stances. The theory was at first much more 
thoroughly believed in than it is now, and indeed it 
may have had a better foundation. The judges of 
the thirteenth century may have really had at their 
command a mine of law unrevcoled to the bar and 
to the lay-public, for there is some reason for sus- 
pecting that in secret they borrowed freely, though 
not always wisely, from current compendia of the 
Roman and Canon laws. But that storehouse was 
closed 08 soon as the points decided at Westminster 
Hall became numerous cuough to supply a basis for 
a substantive system of jurisprudence; and now for 
centuries English practitioners have so expressed 
themselves as to convey the paradoxical proposition 
that,e.xcppt by Rjuity and Statute law, nothing has 
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been added to tbe basis since it was first constituted. 
We do not admit that our tribunals legislate ; we 
imply that they have never legislated ; and yet we 
maintain that the rules of the English common law, 
with some assistance from the Court of Chancery 
and from Parliament, are coextensive with the com- 
plicated interests of modern society. 

A body of law bearing a very close and very in- 
structive resemblance to our case-law in those par- 
ticulars which I have noticed, was known to the 


Romans under the name of the Responsa Pruden- 
turn, the “ answers of the learned in the law.” The 
form of these Responses varied a good deal at dif- 
ferent periods of the Roman jurisprudence, but 
rih. ■oughout its whole coui-se they consisted of ex- 

i planatory glo sse s on authoritative written docu- 
ments, and at first they were exclusive ly collections 
interpretative of the Tw e lve Tables . As 
fwith us, all legal language adjusted itself to the as- 
I sumption that the text of the old Code remained 
unchanged. There was the express rule. It over- 
rode all glosses and comments, and no one openly 
admitted that any interpi*etation of it, however emi- 
nent the interpreter, was safe from revision on ap- 
peal to the venerable texts. Yet in ix)int of fact, 
_Boola of Responses, beai-ing the nam es of leading 
jurisconsults obtained an authority at le ast equal t o 
that of our reporte d cases, an d c onstantly modified , 
extended, limited or practically overruled the pro- 
visions of the Decemviral law. The authoi'S o? the 
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new jurispradcnce daring the whole progress of its j 
formation professed the most sedulous respect for 
the letter of the Code. They were merely explain- 
ing it, deciphering it, bringing out its full meaning ; 
but then, in the result, by piecing texts together, by 
adjusting the law to states of fact which actually pre- 
sented themselves and by speculating on its possible 
application to others which might occur, by intro- 
ducing principles of interpretation derived from the 
exegesis of other written documents which fell 
under their obseiwation, they educed a vast variety 
of canons which had never been dreamed of by the 
compilers of the Twelve Tables and which were in 
truth rarely or never to be found there. ^1 these 1 
. jurisconsults claim ed respect on t he 

ground of th eir assumed confor mity with the C ode, 

authority de pended on the 
, repuJation_of tlm particular jurisconsults w ho ga ve 
them to th e world. Any name of universally 
knowledged greatness clothed a Book of Responses 
with a binding force hai'dly less than that which 
belonged to enactments of the legislature ; and such 
a book in its turn constituted a new foundation on 
which a further body of jurisprudence might rest. 
The Responses of the early lawyers were not how- 
ever published, in the modern sense, by their au- 
thor. They wore recorded and edited by his pupils, 
and were not therefore in all probability arranged 
according to any scheme of classification. The part 
of the students in these publications must be care- 
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fully noted, because tbe service they rendered to 
their teacher seems to have been generally repaid 
by his sedulous attention to the pupils’ education. 
The ed ucat ional treati ses called Institutes or Com- 
mentaries, wWch are a lat^ fruit of the dutj tj^n 
recognised^ are among th e mo s t rem arkable features 
^of tbe Roman system. It was apparently in these 
Institutional works, and not in the books intended 
for trained lawyers, that the jurisconsults gave to 
the public their classifications and their proposals 
for modifying and improving the technical phraseo- 
logy. 

In comparing the Roman Responsa Prudentum 
with their nearest English counterpart, it must be 
carefully borne in mind that the authority by which 
this part of the Roman jurisprudence was expounded 
was not the hmch^ but the bar. The d ecision of a 
Roman tribunal, though concl usi ve in the particular 
case, Imd nojiltermr au thority excep t such as was 
given by the professional i*eputc of the m agistr ate 
who happen ed to be in office for the time. Pro- 
perly speaking, there was no institution at Rome 
during the republic analogous to the English Bench, 
the Chambei’s of Imperial Germany, or the Parlia- 
ments of Monarchical France. There were magis- 
trates indeed, invested with momentous judicial 
functions in their several departments, but the ten- 
ure of the magistracies was but for a single year, so 
that they arc much less aptly compared to a perma- 
nent judicature than to ^a cycle of offices briskly cir- 
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cplatio^ am ong the leaders of the hnr. Miip.h might 
be said on the origin of a condition of things which 
looks to tis like a startling anomaly, bat which was 
in fact much more congenial than oar own system 
to the spirit of ancient societies, tending, as they 
always did, to split into distinct orders which, how- 
ever exclusive themselves, tolerated no professional 
hierarchy above tlicm. 

It is remarkable that this system did not pro- 
duce certain effects which might on the whole have 
been expected from it. It did not, for example, 
p opul arise the Rom an la w. — it did not, as in some 
of the Greek republics, lessen the effort of intellect 
required for the mastery of the science, although its 
diffusion and authoritative exposition were opposed 
by no artificial barriers. On the contrary, if it had 
not been for the operation of a separate set of 
causes, there were strong probabilities that the Ro- 
man jurisprudence would have become as minute, 
technical, and difficult os any system which has since 
prevailed. Again, a consequence which might still 
more naturally have been looked for, does not ap- 
pear at any time to have exhibited itself. The juris- 
cousults, until the libe rties of Ro me w er e ov er- 
thrown, formed a class which was quite undefine d 
and must have fluctuated greatly in n uni bora ; jieyer- 
theless, there does not seem to have existed a doub t 
as to the particular iudividuals whoso opini on, in 
their generation, was conclusive on the coses sub- 
mitted to th em. The vivid pictures of a leading 
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jurisconsult’s daily practice which abound in Latin 
literature — the clients from the country flocking to 
his antechamber in the early morning, and the stu- 
dents standing round with their note-books to re- 
cord the great lawyer’s replies — are seldom or never 
identified at any given period with more than one 
or two conspicuous names. Owing too to the di- 
rect contact of the client and the advocate, the Ro- 
man peo ple itself s ee ms to have been alw ays alive 
. to the rise an d fall of professional re]>ntation and 
there is abundance of proof, mo re pa rticul arly in 
the well-known oradon_ of Cicero, “ Pro M ursena ,” 
that the reverence of the commons for forensic suc- 
cess was apt to be excessive rather than deficient. 

We cannot doubt that the pecnrianties which 
have been noticed in the instrumentality by which 
the development of the Roman law was first effect- 
ed, were the source of its characteristic excellence, 
its early wealth in principles. The growth and exu- 
berance of principle was fostered, in part, by the 
competition among the expositors of the law, an 
influence wholly unknown where there exists a 
Bench, the depositaries instrusted by king or com- 
monwealth with the prerogative of justice. Bnt 
the chief agency, no doubt, was the uncontrolled 
multiplication of cases for legal decision. The state 
of facts which caused genuine perplexity to a coun- 
try client was not a whit more entitled to form the 
basis of the jurisconsult’s Response, or legal deci- 
sion, than a set of hypothetical circumstances pro- 
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pounded by an ingenious pupil. All combinations 
of fact were on precisely the same footing, whether 
they were real or imaginary. It was nothing to the 
jurisconsult that his opinion was overruled for the 
moment by the magistrate who adjudicated on his 
client’s case, unless that magistrate happened to rank 
above him in legal knowledge or the esteem of his 
profession. I do not, indued, mean it to be inferred 
that he would wholly omit to consider his client’s 
advantage, for the client was in earlier times the 
great lawyer’s constituent and at a later period his 
paymaster, but the mai n roa d to t he rewards of 
^ambition lay through the good opinion of his orde r, 
and it is obvious that under such a system as I have 
been describing this was much more likely to be 
secured by viewing each case as an illustration of a 
great principle, or an c.\emplification of a broad 
rule, than by merely shaping it for an insnlated 
forensic triumph. It is evident that powerful influ- 
ence must have been exercised by the want of any 
di.stinct check on the suggestion or invention of pos- 
sible questions. Where the datajcaD_be. multiplied"^ 
at pleas ure,. the J'aeilitioa for.evolving a general rule i 
are immensely inci’cased. As the law is adminis- 
tered alnohg ourselves^ ilie judge cannot travel out 
of the sets of facts exhibited before him or before his 
predecessors. Accordingly each group of circum- 
stances which is _ad|udicated upoh~Md6l vw; tO'cm- 
ploy a Gallicism, a sort of consecration. It acquires 
certain quedities which distinguish it from every 
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other case gennine or hypothetical. Bat at Rome, 
as I have attempted to explain, there was nothing 
resembling a Bench or Chamber of judges; and 
therefore no combination of facts possessed any par- 
ticular value more than another. When a difficulty 
came for opinion before the jurisconsult, there was 
nothing to prevent a person endowed with a nice 
perception of analogy from at once proceeding to 
adduce and consider an entire class of supposed 
questions with which a particular feature connected 
it. Whatever were the practical advice given to 
the client, the responsum treasured up in the note- 
books of listening pupils would doubtless contem- 
plate the circumstances as governed by a great 
principle, or included in a sweeping rule. Nothing 
like this has ever been possible among ourselves, 
and it should be acknowledged that in many criti- 
cisms passed on the English law the manner in which 
it has been enunciated seems to have been lost sight 
of. The hesi tation of our cou rts i n de claring prin- 
ciples may be much more reas ona bly attribu ted to 
Jthe _cpjnparatiye_ scantiness of our precedents, vo- 
lumin ous as the y appe ar to him who is acquain ted 
with no other s^'stem, than to the temper of our 
judg es. It is true that in the wealth of legal princi- 
ple we aj-e considerably poorer than several modem 
European nations. But they, it must be remem- 
bered, took the Roman jurisprudence for the foun- 
dation of their civil institutions. They built the 
deh'U of the Roman law into their walls ; but in 
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the materials and workmanship of the residue there 
is not much which distinguishes it favourably from 
the structure erected by the English judicature. 

The period of Roman freedom was the period 
during which the stamp of a distinctive character 
was impressed on the Roman jurisprudence ; and 
through all the earlier part of it^ it was by the Re» 
8ponse8_pf jLhjg_ jujJscORSults tha t the development of 
the law was mainly carried qm But as we approach 
the fall of the republic there are signs that the Re* 
spouses are assuming a form which must have been 
fatal to their farther expansion. They are becom- 
ing systematised and reduced into compendia. Q, 
Mucius Scffivola, the Pontifex, is said to have pub- 
lished a manual of the entire Civil Law, and there 
are traces in the writings of Cicero of growing dis- 
relish for the old methods, as compared with the 
more active instruments of legal innovation. Other 
agencies had in fact by this time been brought to 
bear on the law. T he Edic t, or anmial proclaraa- 
^^n of the Prmtor, had risen into credit as the 
« principal engine of law reform, and L. Cornelius 
Sylla, by causing to be enacted the great group of 
statutes called the Leges Coi'nelice^ had shown what 
rapid and speedy improvements can bo effected by 
direct legislation. The final blow to the Res ponses 

whp_Jjniite_d to f ew lea d- 
i ng ju risconsults the rigH of giving binding opin- 
ions o n cases submitted to them, a change which , 
__Uiough it brings us nearer the ideas of the modem 
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wo rld, must obvious^ hav e alter ed fu ndameptally 
the charactei'istics of the legal professi on a n d the 
nature of its influence on Rom an law . At a later 
period another school of jurisconsults arose, the 
gi'eat lights of jurisprudence for all time. But 
Ulpian and Paulus, Gaius and Papinian, were not 
authore of Responses. Their works were regular 
treatises on particular departments of the law, more 
especially on the Proctor's Edict. 

The Equity of the Romans and the Praetorian 
Edict by which it was worked into their system, will 
fhe considered in the ne.xt chapter. Of t he Statute 
I Law it is only necessary to say that it was scanty 
\ during the republic, hut became very voluminou s 
7 un der the empire. In the youth and infancy of a 
y 1 nation it is a rare thing for the legislature to be 
called into action for the general reform of private 
law. / The cry of the people is not for change in 
■ the laws, which are usually valued above their real 
worth, but solely for their pure, complete and easy 
administration ; and recouree to the legislative body 
is g enerally dire^^ d to the rcnmygl of some g reat 
gbuse,^or th e decis i on of some incurable quarrel be- 
tween classes or dynasties. • There seems in the minds 
of the Romans to have been some association be- 
tween the enactment of a large body of statutes and 
the settlement of society after a great civil commo- 
tion. Sylla signalised his reconstitution of the repub- 
lic by the Leges Comelim; Julius Caesar contemplat- 
ed vast additions to the Statute Law ; Augustus caused 
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to be passed the all-irapoi-tant group of Leges Juliffljj 
atid among later emperors the most active protimh 
gators of constitutions are princes who, like Con* 
stantine, have the concerns of the world to readjust. 

The true period of Roman Statute Law does not ^ 
begin till the establishment of the empire. The 
enactments of the emperors, clothed at firet in the 
pretence of popular sanction, but afterwards ema- 
nating undisguisedly from the imperial prerogative, 
e.xtend in increasing massiveness from the consolida- 
tion of Augustus’s power to the publication of the 
Co de of Justinian. It will be seen that even in the 
reign of the second emperor a considerable approxi- 
mation is made to that condition of the law and 
that mode of administering it with which we are all 
familiar. .A statute law aud a li mited bo aixl of ex* 
positors have ar isen into b ei ng; a permanent court 
_of nppeal an d a co llecti on of appr oved jcqmmcnta- 
ries will vei-y shortl y \>c added ; an d t hus we are 
brought close on the ideas of our own day. 
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LAW OF NATURE AND EQUITY. 

The theory of a set of legal principles entitled by 
t heir intrinsic sup eri ori ty to supersede the olde r 
law , very early obtained currency both in the Ro- 
man State and in England. Such a body of prin- 
ciples, existing in any system, has in the foregoing 
chaptere been denominated Equity, a term which, as 
will presently be seen, was one (though only one) of 
the designations by which this agent of legal change 
was known to the Roman jurisconsults. The juris- 
prudence of the Court of Chanceiy, which bears the 
name of Equity in England, could only be adequate- 
ly discussed in a separate treatise. It is extremely 
complex in its texture, and derives its materials 
from several heterogeneous sources. The early ec- 
clesiastical chancellor contributed to it, from the 
Canon Law, many of the principles which lie deep- 
est in its structure. The Roman Law, more fertile 
than the Canon Law in rules applicable to secular 
disputes, was not seldom resorted to by a later gene- 
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ration of Chancery judges, amid whose recorded dicta 
we often find entire texts from the Corpus tPUria 
CivUis imbedded, with their terms unaltered, though 
their origin is never acknowledged. Still more re- 
cently, and particularly at the middle and daring 
the latter half of the eighteenth century, the mixed 
systems of jurisprudence and morals constructed by 
the publicists of the Low Countries appear to have 
been much studied by English lawyers, and from the 
chancellorship of Lord Talbot to the" commencement 
of Lord Eldon’s chancelloi'ship these works had 
considerable effect on the rulings of the Court of 
Chancery. The system, which obtained its ingre- 
dients from these various quarters, was greatly con- 
trolled in its growth by the necessity imposed on it 
of conforming itself to the analogies of the common 
law, but it has always answered the description o f a 
,^9^y. comp aratively novel legal principles c lai m- 
ing to override the older jurisp ru dence of the c oun- 
• try ..an. ..the . strength o f an intrinsic ethical supe- 
riority. 

The Equity of Rome was a much simpler struc- 
tai‘C, and its development from its firet appearance 
can be much more easily traced. Both its character 
and its history deserve attentive examination. It is 
the root of several conceptions which have exercised 
profound influence on human thought, and through 
human thought have seriously aficctcd the destinies 
of mankind. 

The Romans described their legal system as con- 
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sisting of two ingredienta. “ All nations,” says the 
Institutional Treatise published under the authority 
of the E mp eror Justinian . “ who are ruled by laws 
and customs, are governed partly by their own par- 
ticular laws, and partly by those laws which are 
\ common to all mankind. Th e law which a peopl e 
\ enac ts is c alled the Civil Law of that people, but 
\ that which natural reason appoints fgr^ man kind 
Js called the Law of Nations, because al l nations use 
1 it.” The part of the law “ which natural reason ap- 
points for all mankind” was the element whic h the 
Edic t of .t he P i-mtor was supposed to have worked 
into Roman jurisprudence. Elsewhere it is styled 
more simply Jus Natnrale, or the Law of Nature ; 

/ . and its ordinances are said to be directed by Natural 
I Equity (naturalis (equitas) as well as by natural 
/ reaso n. I shall attempt to discover the origin of 
these famous phrases. Law of Nations, Law of Na- 
tni e. Equity, and to determine how the conceptions 
which they indicate are related to one another. 

The most superficial student of Roman history 
must be struck by the extraordinary degree in which 
the fortunes of the republic were affected by the 
presence of foreigner, under different names, on her 
soil. The causes of this immigration are discernible 
enough at a later period, for we can readily under- 
stand why men of all races should flock to the mis- 
tress of the world ; but the same phenomenon of a 
large population of foreigners and denizens meets us 
in the very earliest records of the Roman State. No 
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doubt, the instability of society in ancient Italy, 
composed as it was in great measure of robber 
tril)€8, gave men considerable inducement to locate 
themselves in the territory of any community strong 
enough to protect itself and them from external 
attack, even though protectidn should be purchased 
at the cost of heavy taxation, political disfranchise- 
ment, and much social humiliation. It is probable, 
however, that this explanation is imperfect, and that 
it could only be completed by taking into account 
those active commercial relations which, though they 
are little reflected in the military traditions of the 
republic, Rome appears certainly to have had with 
Carthage and with the interior of Italy in pre-historic 
times. Whatever were the circumstances to which 
it was attributable, the foreign elemen t in the com- 
monwcalth deter mined the whole course onts’bi?' 
toiy, which, at all its stages, is little more thaT~a 
narrative of conflicts between a stubborn nationality 
and an alien population. Nothing like this has been 
seen in modern times ; on the one hand, because 
modern European communities have seldom or never 
received any accession of foreign immigrants which 
was large enough to make itself felt by the bulk of 
the native citizens, and on the other, because mod- 
ern states, being held together by allegiance to a 
king or political superior, absorb considerable bodies 
of immigrant settleis with a quickness unknown to 
the ancient world, where the original citizens of a 
commonwealth always beliffved^he'iuselves to bo 
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united by kinship in blood, and resented a claim to 
equality of privilege as a usurpation of their birth- 
right, In the early Roman republic the principle 
of the absolute exclusion of foreigners pervaded the 
Civil Law no less than the constitution. The alien 
or denizen could have no share in any institution 
supposed to be coeval with the State. lie could not 
have the benefit of Quiritarian law. He could not 
be a party to the nexum which was at once the 
conveyance and the contract of the primitive Ro- 
mans. He could not sue by the Sacramental Ac- 
tion, a mode of litigation of which the oiigin mounts 
up to the very infancy of civilisation. StUl, neither 
the interest nor the security of Rome permitted 
him to be quite outlawed. All ancient communi- 
ties ran the risk of being overthrown by a very 
slight disturbance of equilibrium, and the mere in- 
stinct of self-preservation would force the Romans 
to devise some method of adjusting the rights and 
duties of foreigner, who might otherwise — and this 
was a danger of real importance in the ancient 
world — ^have decided their controversies by armed 
strife. Moreover, at no period of Roman history 
was foreign trade entirely neglected. It wa s there - 
fore probably half M a measure of police and half 
in furtherance of commerce that jurisdiction w 
assumed in disputes to which the parti es w ere eiUier 
foreigners or a native and a foreig ner . The assump- 
tion of such a jurisdiction brought with it the. im- 
mediate necessity of discovering some principles on 


Digitized by Google 



ciiAr. m. 


LAW OF NATIONS. 


47 


whic h toe auestions to be upon 

be settled, and the principl es ap plied_to t his ob-_ 
ject by the Roman lawyers Avere eminently char- 
acteristic of the time. They refused, as I have said 
before, to decide the new cases by pure Roman 
Civil Law. They refused, no doubt because it 
seemed to involve some kind of degradation, to ap- 
ply the law of the particular State from which the 
foreign litigant came. The expedient to which they 
reso rted Avas tha t of selecting riie rules of l aw c om- 
mon to Ro me an d to the different I talian communi- • 
.ties in which the i mm igra nts were born. In other 
Avords, they set themselves to form a system an- 
SAveriug to the primitive and literal meaning of Jus 
Gentium, that is, Law common to all Nations. Jos 



dients in the cus toms of th e old It alian t ribes, fo r 
they were tiie nations Avh om the_!^raan8 bad 
Jthe_ means _ofj)l^erYing,._a^ sent ^ successive 

swarms of i mmi grants to Roman soU. Whenever a 
particular usage was seen to be practised by a large 
number of separate races in common it was set 
down as part of the Law common to all Nations, or 
Jus Gentium. Thus, although the conveyance of 
property was certainly accompanied by very differ- 
ent forms in the different commonwealths surround- 
ing Rome, the actual ti*ansfer, tradition, or delivery 
of the article intended to be conveyed was a part 
of the ceremonial in all of them. It Avas, for in- 
stance, a part, though a subordinate part, in the 
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Mancipation or conveyance peculiar to Rome. Tra- 
_ dition, therefore, being in all probability the only 
common ingredient in the modes of conveyance 
which the jurisconsults had the means of observing, 
was set down as an institution Juris Gentium, or 
rule of the Law common to all Nations. A vast 
number of other observances were scrutinised with 
the same result. Some common characteristic was 
discovered in all of them, which had a common 
object, and this characteristic was classed in the 
Jus Gentium. The Jus Gentium was accordingly 
Ta collection of rules and principles. 5eterihihed by 
) observatio n to b e c omm o n to the institutions which 
( prevailed among the' various Italian tribes. 

^ The circumstances of the origin of the Jus Gen- 
tium are probably a sufficient safeguard against the 
mistake of supposing that the Roman lawyers had 
any special respect for it. It was the fr uit in p art 
of their di sdain for all foreign law, an d in part of 
th eir disinclination _tq give the forei gner the adv an. 
i .tage. of their own in digen o us Jus Civile. It is true 
timt we, at the present day, should probably take a 
very different view of the Jus Gentium, if we were 
performing the operation which was effected by the 
Roman jurisconsults. We should attach some vague 
superiority or precedence to the element which we 
hud thus discerned underlying aud pervading so 
great a variety of usage. We should have a sort of 
respect for rules and principles so universal. Per- 
haps we should speak of the common ingredient as 
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being of tbe essence of the transaction into which it 
entered, and should stigmatise the remaining appa- 
ratus of ceremony, which varied in different commu- 
nities, ns adventitious and accidental. Or it may 
be, we should infer that the races which we were 
comparing at once obeyed a great system of com- 
mon institutions of which the Jus Gentium was the 
reproduction, aud that the complicated usages of 
separate commonwealths were only corruptions and 
depravations of the simpler ordinances which had 
once regulated their primitive state. But the results 
to which modern ideas conduct the observer are, as 
nearly ns possible, the reverse of those which were 
instinctively brought home to the primitive Roman. 
What we respect or admire, he disliked or regarded 
with jealous dread. The parts of jurisprudence 
which ho looked upon with affection were exactly 
those which a modern theorist leaves out of consid- 
eration as accidental and transitory; the solemn 
gestures of the mancipation ; the nicely adjusted 
questions and answers of the verbal contract; the 
endless formalities of pleading and procedure. Tlio 
Jus Gentium _wa^ merely a syste m forced on his at/i 
tention by a political necessity. He loved it ns little 
as he loved the foreigners from whose institutions it 
was derived aud for whose benefit it was intended. 
A complete revolution in his ideas was required be- 
fore it could challenge his respect, but so complete 
was it when it did occur, that the true reason why 
our modern estimate of the Jus Gentium differs from 
S 
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that which haa just been described, is tlmt both 
modern jurisprudence and modern philosophy have 
inherited the matured views of tlie later juriscon- 

S on this subject. There di d come a time when, 

irentium ca me t o be considered a great though 
t imperfectly d evelop ed mode l to wliicli all law 
as possible to conform . Tliis crisis ar- 
livcu when the Greek theory of a Law pf 
was applied to th e practical Roman administration 

of th e La w common to all Nat ions. 

^ The Jus Naturale, oi* Law of Nature, is simply 
the Jus Gentium or Law of Nations seen in the light 
of a peculiar theory. An unfortunate attempt to 
discriminate them was made by the jurisconsult 
Ulpian, with the propensity to distinguish charac- 
teristic of a lawyer, but the language of Gains, a 
much higher authority, and the passage quoted be- 
fore from the Institutes, leave no room for doubt, 
y that the expressions were practically convertible. 
I The difference between them was entirely historical, 
and no distinction in essence could ever be estab- 


lished between them. It is almost unnecessary to 
add tlmt Jhe confusion between Jus Gentium, or Law 
common ^ to all.paUqn^ and l aw is en - 

tirely_modern. The classical expression for inter- 
national law is Jus F eciale, or t he law of negotiat ion 
and jliplomacy. It is, however, unquestionable 
that indistinct impressions as to the meaning of Jus 
Gentium had considerable share in pi'oducing the 
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modern theory that the relations of independent 
sta^ are governed by the Law of Nature. 

‘^It becomes necessary to investigate the Greek 
conceptions of Nature and her law. The word 
tpiiait, which was rendered in the Latin natura and 
our nature, denoted beyond all doubt originally 
the material univerae contemplated under an as- 
pect which — such is our intellectual distance frem 
those times — it is not very easy to delinea te in 
modern language. /^Nature signified the physical 
world regarded as the result of some primordial 
element or law./^The oldest Greek philosophers 
have been accustomed to e.\plain the fabric of crea- 
tion as the manifestation of some single pnnciple 
which they variously asserted to bo movement, 
force, fire, moisture, or generation/ In its simplest 
and most ancient sense. Nature is pre cisely thek 
_physical universe looke d upon in this way as th efl 
manifestetion of a pri nciple . Aftenvards, the later 
Greek sects, returning to a j)ath from which the 
greatest intellects of Greece had meanwhile strayed, 
added the moral to tlie physical worhl in the con- 
ception of Nature. Tliey extended the term till it 
embraced not merely tlio visible creation, but the 
thoughts, observances, and aspirations of mankind, 
Still, ns before, it was not solely the moral phe- 
nomena of human society which they understood 
by Kature, l»ut these phenomena considered os re- 
solvable into some general and Bim])le laws. 

Now, just ns the oldest Greek theorists sup 
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posed that the spoi-ts of chance had changed the 
material univei-se from its simple primitive form 
into its present heterogeneous condition, so their 
intellectual descendants imagined that but for un- 
toward accident the human race would have con- 


fonned itself to simpler rules of conduct and a less 
tempestuous life. To live according to nature came 
^to be considered as the end for which man was 
•? created, and which the best men were bound to 
1 compass. ^ To live according to nature was to rise 
^ above the disorderlyjiabits and gi’oss indulgenc es 
4*. J?f- the_vulgar„ to_lngher laws of, t^tion. whi ch npt li- 

ing but self -de nial and self-command would .enable 

. t_he_ aspirant,, to, obsej^ It is notorious that this 

\ proposition — live according to nature — was the sum 
I of the tenets of the famous Stoic philosophy. Now 
•'^■’SiTthe subjugation of Greece that philosophy made 
instantaneous progress in Roman society. It pos- 
sessed natural fascinations for the powerful class 
who, in theory at least, adhered to the simple 
habits of the ancient Italian race, and disdained to 
suirender themselves to the innovations of foreign 
fashion. Such persons began immediately to affect 
the Stoic precepts of life according to nature — an 
affectation all the more grateful, and, I may add, all 
the more noble, from its contrast with the unbound- 
ed profligacy which was being diffused through the 
imperial city by the pillage of the world and by the 
-^^mple of its most luxurious races. In the front 
of the disciples of the new Greek school, we might 
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be sure, even if we did not know it historically, 
that the Roiiiau lawyers figured. We have abun- 
dant proof that, there being substantially but two 
professions in the Roman republic, the military men 
were generally identified with the party of move- 
ment, but the lawyeie were universally at the head 
of the party of resistance. 

The alliance of the lawyers with the Stoic phi- 
losophers lasted through many centuries. Some of 
the earliest names in the series of renowned juris- 
consults are associated with Stoicism, and ultimate- 
ly we have the golden age of Roman jurisprudence / 
fixed by general consent at the era of the Antonine 
Ca3sars, the most famous disciples to whom that 
philosophy has given a rule of life. The long 
diffusion of these doctrines among the members of a 
particular profession was sure to affect the art which 
they practised and influenced. Several positions 
which we find in the remains of the Roman juiis- 
consults are scarcely intelligible unless we use the 
Stoic tenets as our key ; but at the same time it is 
a serious, though a very common, error to measure 
the influence of Stoicism on Roman law by counting 
up the number of legal rules which can be con- 
fidently affiliated on Stoical dogmas. It has often 
been obseiwed that the strength of Stoicism resided 
not in its canons of conduct, which weie often re- 
pulsive and ridiculous, but in the great though 

pa ssion. Just in the same way the influence on 
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jurisprudence of the Greek theories, which had their 
most distinct expression in Stoicism, consisted not 
in the number of specific positions which they con- 
tributed to Roman law, but in tlie single funda- 
mental assumption which they lent to it Af ter 
^ ature had become a household w ord in t he m ouths 
Ik^of the Romans, the belief gradually p revai led among 
)the Roman lawyers that the old Jus Gentium was 
injact the lost code of Nature, and th at the P i'aetor 
, in framing an Eilictal jurispmdence on the prin- 
. ciples of the Jus Gentium was gradually restoring 
ft type froni which law had only departed to do- 
. teriorate. The inference from this belief was imme- 
diate that it was t he P raetor’s dut y to supersede th e 
Civil Law as much as possible by the Edict, to re- 
vive as far_ as might be the institutions by which 
Nature had governed man in the primitive state. 
Of course there were many impediments to the 
ana elioration of law by_this agency. There may 
have been prejudices to overcome even in the legal 
profession itself, and Roman habits were far too 
tenacious to give way at once to mere philosophical 
theory. The indirect methods by which the Edict 
combated certain technical anomalies, show the cau- 
tion which its authora were compelled to observe, 
and down to the very days of Justinian there was 
some pai-t of the old law which had obstinately re- 
.sisted its infinence. But on the whole, the progress 
|of the Romans in legal improvement was astonish- 
ingly rapid as soon as stimulus was applied to it by 


Digitized by Google 



onAT. kn. 


EQUITY. 


66 


tlie theory of Natural Law. The ^eas of simpli- 
fication and generalization had always been asso* 
ciated with the conception of Nature ; simpl i city, 
sym metr)\ and intelligibili ty came there fore to be 
^regarded as the characteiist ica o f a good leg al ays - 
_ tern, and the taste for invohxid language, multiplied 
. ccTciiioiiiaiH, mid . iiHcdcw iUtllciiltios (liHMpjHim'cd ul- 
to gether. Tlie strong \yfll and unusual opportuni- 
ties of Justinian were Reeded to bring the Roman 
law into its existing mape, but the ground plan of 
the system had been sketched long before the im- 
jierial reforms were effected. 

What was tire exact point of contact between 
the old Jus G^tium and the Law of Nature ? I 
think that th^ touch and blendLth rough ./E q uitas, 
or Equity ii/its original sense ; and here we seem to 
come to the firet appearance in jurisprudence of this 
famous term, Equity. In examining an expression 
which has so remote an origin and so long a histoiy 
as this, it is always safest to penetrate, if possible, 
to the simple metaphor or figure which at first 
shadowed forth the couception. It has generally 
lieeu suppostsd that .disjuitas is the equivalent of the 
Greek ioontg, i. e. the p riucjpl o of e qual or pro po r- 
tionate distribu tion . The e«jual division of num- 
Ixirs or phy.sieal magnitudes is doubtless closely en- 
twined with our perceptions of justice ; there ai'e 
few associations which keep their ground in the 
mind so stubbornly or are dismis.s<,‘d from it with 
such difficulty by the deepej^t ihiukcis. Yet in 
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tracing the history of this association, it certainly 
does not seem to have suggested itself to very early 
thought, but is rather the offspring of a compara- 
tively late philosophy. It is remarkable too that 
the “ equality ” of laws on which the Greek democ- 
racies prided themselves — that equality which, in 
the beautiful drinking song of Callistratus, Ilarmo- 
dius and Aristogiton are said to have given to 
Athens — had little in common with the “ equity ” 
of the Romans. The first was an equal adminis- 
tration of civil laws among the citizens, however 
limited the class of citizens might be ; the last im- 
plied the applicability of a law, which was not civil 
law, to a class which did not necessarily consist of 
citizens. The first excluded a despot ; the last in- 
cluded foreigners, and for some purposes slaves. 
On the whole, I should be disposed to look in 
another direction for • the germ of the Roman 
“ Equity.” The Latin word “ sequus ” cairies with 
it more distinctly than the Greek “ iaag ” the sense 
of levdl ing. Now its levelling tendency was exact- 
ly the characteristic of the Jus Gentium, which 
would be most striking to a primitive Roman. The 
pure Quiritarian law recognised -a multitude of ar- 
bitrary distinctions between classes of men and 
kinds of property; the Jus Gentium, generalised 
from a comparison of vainous customs, neglected the 
Quiritaiian divisions. Tlie old Roman law estab- 
lished, for example, a fundamental difference be- 
tween “Agnatic ” and “ Cc^natic ” relationship, that 


Digitized by Google 



eUAf, UL 


LAW OF NATURE, 


67 


is, between tlie Family considered as based upon 
common subjection to patriarcbal authority and the 
Family considered (in conformity with modem 
ideas) as united through the mere fact of a com- 
mon descent. Tliis distinction disappears in the 
“ law common to all nations,” as also does the dif- 
ference between the archaic forms of property, 
Things “ Mancipi ” and Things “ nec Mancipi.” Tlie 
neglect of demarcations and boundai-ics seems to 
me. therefore, the feature of the Jus Gentiiuii which 
was depicted in .^Equitas. I imagine that the word 
was at fi r st a mere description of that co nstant />>». 
cUing or remov'al of irregulariti es w hich went on 
jv’herever the pnetori an system wa s applie d to t he 
cAses of foreign liti gants . Probably no colour of 
ethical meaning l)elonged at first to the expres.sion ; 
nor is there any reason to believe that the process 
which it indicated was otherwise than c.xtreniely 
distasteful to the primitive Homan mind. 

On the other hand, the feature of the Jus Gen- 
tium which was presented to the apprehension of a 
Homan by the word h>[uity, was e.xactly the fimt 
and iJK>8t vividly realised characteristic of the hypo- 
thetical state of nature. Nature implied symmetri- 
cal oi-der, first in the ])hysicnl world, and next in 
the moral, and the earliest notion of order doubt- 
less involved straight lines, even surfaces, and meas- 
ured distances. The same sort of picture or figure 
■would be unconsciously before the mind’s eye, 
whether it strove to form the outlines of the sup- 
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posed natural state, or whether it took in at a glance 
the actual administration of the “ law common to 
all nations ; ” and all we know of primitive thought 
would lead us to conclude that this ideal similarity 
would do much to encourage the belief in an iden- 
tity of the two conceptions. But then, while the 
Jus Gentium had little or no antecedent credit at 


Rome, the theoiy of a T^ w of Na ture came in sur- 
rounded with all the pi'estige of philosophical au- 
thority, and invested with the charms of association 
>^th an elder and more blissful condition of the 
V 1^^. It is easy to underatand how the difference in 
the point of view would affect the dignity of the 
term which at once described the operation of the 
old principles and the results of the new theory. 
Even to modem ears it is not at all the same thing 
to describe a process as one of “ levelling ” and to 
call it the “ correction of anomalies,” though the 
metaphor is precisely the same. Nor do I doubt 
that, when once ./Equitas was understood to con- 
vey an allusion to the Greek theory, associations 
which grew out of the Greek notion of iaon/; began 
to cluster I'ound it. The language of Cicero rendera 
it more than likely that this was so, and it was the 
first stage of a transmutation of the conception of 
Equity, which almost every ethical system which 
has appeai'cd since those days has more or less 
helped to carry on. 

Something must be said of the formal instm- 
mentality by which the principles and distinctions 
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associated, firat with the Law common to all Na- 
tions, and aflcnvards with the Law of Nature, were 
gradually iucorjiorated with the Roman law. At 
the crisis of piimitive Roman history which is 
marked by the expulsion of the Tarquins, a change 
occurred which has its parallel in the early annals 
of many ancient states, but which had little in com- 
mon with those passages of political affairs which 
we now term revolutions. It may best be described 
by saying that the monarchy was put into commis- 
sion. The powers heretofore accumulated in the 
hands of a single person were parcelled out among 
a number of elective functionaries, the very name 
of the kingly office being retained and imposed on 
a peisonage known subsequently as the Rex Sao- 
rorum or Rex Sacrificulus. As part of the change, 
the settled duties of the supreme judicial office de- 
volved on the Praetor, at the time the first function- 
ary in the commonwealth, and together with these 
duties was transferred the undefined supremacy 
over law and legislation which always attached to 
ancient sovereigns, and which is not obscurely re- 
lated to the ]>atriarchal and heroic authority they 
had once enjoyed. The circumstances of Rome gave 
great importance to the more indefinite portion of 
the functions thus transferred, as with the establish- 
ment of the republic began that series of recurrent 
trials which overtook the state, in the difficulty of 
dealing with a multitude of persons who, not com- 
ing within the technical description of indigenous 
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Romans, were nevertheless permanently located 
within Roman jurisdiction. Controvereies hetweou 
such peraons, or between such peraons and native- 
born citizens, could have remained without the pale 
of the remedies provided by Roman law, if the 
Praetor had not undertaken to decide them, and he 
must soon have addressed himself to the more crit 
ical disputes which in the extension of commerce 
ai'ose between Roman subjects and avowed foreign- 
ers. The great increase of such cases in the Roman 
Courts about the peiiod of the firet Punic War is 
marked by the appointment of a special Praetor, 
known subsequently a s the Piaetor Percgrinus. who 
gave them his undivided attention. Meantime, one 
precaution of the Roman people against the revival 
of oppression, had consisted in obliging every ma- 
gistrate whose duties had any tendency to expand 
their sphere, to publish, on commencing his year of 
oflSce, an Edict or proclamation, in whicli he declared 
the manner in which he intended to administer his 
department. The Praetor fell under the rule with 
other magistrates ; but as it was necessarily impos- 
sible to constnict each year a separate system of 
principles, he seems to have regularly republished 
his predecessor’s Edict with such additions and 
changes as the exigency of the moment or his o^vn 
views of the law compelled him to introduce. The 
Praetor’s proclamation, thus lengthened by a new 
portion eveiy year, obtained the name of the Edic- 
tum Perpetuum, that is, the continuous or unhrohen 
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edict Tlie iuimensc length to which it extended, 
together perhaps with some distaste for its neces- 
sarily disorderly texture, caused the practice of in- 
creasing it to be stopped in the year of Salvius 
Julianus, who occupied the magistracy in the reign 
of the Emperor Hadrian. The edict of that Pr»tor 
embraced therefore the whole body of equity juris- 
prudence, which it probably disposed in new and 
symmetrical order, and the perpetual edict is there- 
fore often cited in Roman law merely as the Edict 
of Julianus. 

Perhaps the first inquiry which occurs to an Eng- 
lishman who considers the peculiar mechanism of 
the Edict is, what were the limitat ions by which 
these extensive powers of th e Praetor w^ere restrain - 
ed ? IIow was authority so little definite to be 
reconciled with a settled condition of society and 
law ? The answer can only be supplied by careful 
observation of the conditions under which our own 
English law is administered. Tlie Prmtor, it should 
be recollected, was a jurisconsult himself, or a per- 
son entirely in the hands of advisers who were 
jurisconsults, and it is probable that every Roman 
lawyer waited impatiently for the time when he 
should fill or control the great judicial magistracy. 
In the interval, his tastes, feelings, prejudices, and 
degree of enlightenment were inevitably those of 
his own order, and the qualifications which ho ulti- 
mately brought to office were those which he had 
acquired in the practice and study of his profession. 
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An English Chancellor goes through precisely the 
same training, and carries to the woolsack the same 
qualifications. It is certain when he assumes office 
that he will have, to some extent, modified the law 
before he leaves it ; but until he has quitted his 
seat, and the series of his decisions in the Law Re- 
ports has been completed, we cannot discover how 
far he has elucidated or added to the principles 
which his predecessora bequeathed to him. The in- 
fluence of the Prmtor on Roman jurisprudence dif- 
fered only in respect of the period at which its 
amount was ascertained. As was before stated, he 
was in office but for a year, and his decisions ren- 
dered during his year, though of course irreversible 
as regarded the litigants, wei*e of no ulterior value. 
The most natural moment for declaring the changes 
he proposed to effect, occurred therefore at his en- 
trance on the pnetorship ; and hence, when com- 
mencing his duties, he did openly and avowedly 
that which in the end his English representative 
does insensibly and sometimes unconsciously. The 
checks on his apparent liberty are precisely those 
imposed on an English judge. Tlieoretically there 
seems to be hardly any limi^to the powers of cither 
. of them, but practiciilly the Roman Pnetor , no less 
than the English Chancellor, was kept within the 
nan*owest boun ds-by the pr epossessio ns^ i mbibed 
from early training, and by the strong restraints of 
• professional_opinion,j*estrainte of w hich th e strin - 
gency can only be appreciated by those who have 
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.personally experien ced them . It may be added 

that the lines within which movement is permitted, 
and beyond which there is to be no travelling, 
were chalked with as much distinctness in the one 
case as in the other. In England the judge follows 
the analogies of reported decisions on insulated 
groups of facts. At Rome, as the intervention of 
the Prsetor was at first dictated by simple concern 
for the safety of the state, it is likely that in the 
earliest times it was proportioned to the difficulty 
which it attempted to get rid of. Afterwards, 
W’hen the taste for piinciple had been diffused by 
the Responses, he no doubt used the Edict as the 
means of giving a wider application to those funda- 
mental principles which he and the other practising 
jurisconsidts, his contemporaries, believed them- 
selves to have detected underlying the law. Lat- 
terly he acted wholly under the influence of Greek 
philosophical theories, which at once tempted him 
to advance and confined him to a particular course 
of progress. 

The nature of the measures attributed to Salvius 
Juliauus has been much disputed. Whatever they 
were, their effects on the Etlict are sufficiently plain. 
It ceased to be extended by annual additions, and 
henceforward the equity jurisprudence of liome was 
developed by the labours of a succession of great 
jurisconsults who fill with their writings the inter- 
val between the reign of Hadrian and the reign of 
Alexander Severua A fragment of the wonderful 
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system which they built up survives in the Pan- 
dects of Justinian, and supplies evidence that their 
works took the form of treatises on nil parts of Ro- 
man law, but chiefly that of commentaries on the 
Edict. Indeed, whatever be the immediate subject 
of a jurisconsult of this epoch, he may always be 
called an expositor of Equity. The principles of 
the Edict had, before the epoch of its cessation, 
made their way into every part of Roman jurispru- 
dence. The Equity of Rome, it shouldbe under- 
stood, even when most disUnct Jrom t he Civil Law. 

A - Vy„ - tribunals. 

The Praetor was the chief equity judge as well as 
the great common law magistrate, and as soon as 
the Edict had evolved an equitable i-ule the Pi’ae- 
tor’s court began to apply it in place of or by the 
side of the old rule of the Civil Law, which was 
thus directly or indirectly repealed without any ex- 
press enactment of the legislature. Tlie result, of 
course, fell considerably short of a complete fusion 
of law and equity, which was not can’ied out till 
the refoiTns of Justinian. The technical severance 
of the two elements of jurisprudence entailed some 
confusion and some inconvenience, and there were 
certain of the stubbomer doctrines of the Civil Law 
with which neither the authors nor the expositors 
of the Edict had ventured to interfere. But at the 
same time there was no corner of the field of juris- 
prudence which was not more or less swept over by 
the influence of Equity. It supplied the jurist with 
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all Lis materials for generalisation, with all Lis 
metliods of interpretation, witL Lis elucidations of 
first principles, and witL tliat great mass of limiting 
rules wLicL ai-e rai’cly interfered witL by tLe legis- 
lator, but wLich seriously control tlie application 
of every legislative act. 

TLe peiiod of jurists ends witL Alexander Sev- 
erus. From Iladiian to tliat emperor tLe improve- 
ment of law was carried on, as it is at tLe present 
moment in most continental countries, partly by 
approved commentaries and ]>artly by direct legis- 
lation. But in tLe reign of Alexander Severus tLe 
jKjwer of growth in Roman Eijuity seems to be ex- 
hausted, and the succession of jun^onsults comes* 
to 'a close." TLe remaining history of the lionian' 
law is the history of the imperial cons titutio ns, Apdt_ 
at the last, of attempts. t^codify what Lad now be- 
come the unwieldy body of Roman jurisprudence. 
We Lave the latest and most celebrated experiment 
of this kind in tlie Corpus Juris of Justinian. 

It would be wearisome to enter on a detailed 
comparison or contrast of Englisli and Roman 
Eiiuity ; but it may be worth while to mentio n two 
features which they Lave in common . The first 
may be staled as follows Each of them tended , 
and all such systems tend, t<i exactly the same sta te 
in which the old common law was when E<iuity 
first interfered with it A time always comes at 
which the moral principles originally adopted have 
been carried out to all their legitimate consequences, 

6 
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and then the system founded on tliem becomes as 
rigid, ns unexpansive, and as liable to fall behind 
moral progress as the sternest code of niles avowed- 
ly legal. Such an epoch was reached at Rome in the 
reign of Alexander Severus ; after which, though 
the whole Roman world was undergoing a moral 
revolution, the Equity of Rome ceased to expand. 
The same point of legal history was attained in 
England under the chancellorahip of Lord Eldon, 
the first of our equity judges who, instead of en- 
larging the jurisprudence of his court by indirect 
legislation, devoted himself through life to explain- 
ing and harmonising it. If the philosophy of legal 
history were better understood in England, Loi-d 
Eldon’s seiwices would be less exaggerated on the 
one hand and better appreciated on the other than 
they appear to be among contemporaiy lawyers. 
Other misapprehensions too, which bear some prac- 
tical fruit, would perhaps be avoided. It is easily 
seen by English la^vyers that English Equity is a 
system founded on moral ndes ; but it is forgotten 
that these ndes are the morality of past centuries — 
not of the present — that they have received nearly 
as much application as they are capable of, and 
that, though of course they do not differ laigely 
from the ethical creed of our own day, they are not 
necessarily on a level with it. Tlie imperfect theo- 
ries of the subject which are commonly adopted 
have generated eiTors of opposite soi*ts. l^Iany 
writera of tixMitises on Equity, struck with the Corn- 
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pleteness of the system in its present state, commit 
themselves expressly or implicitly to the paradox- 
ical assertion that the founders of the chancery ju- 
risprudence contemplated its present fixity of form 
when they were Bcttling its first bases. Others, 
again, complain — and this is a grievance frequent- 
ly observed upon in forensic arguments — that the 
mural rules enforced by the Coui't of Chancery fall 
short of the ethical standard of the jiresent day. 
They would have each Lord Chancellor perform 
precisely the same oflBce for the jurisprudence which 
he finds ready to his hand, which was performed 
for the old common law by the fathers of English 
equity. But this is to invert the order of the agen- 
cies by whlcli the improvement of the law is carried 
on.. Equity has its place and its time ; but I have 
pointed out that another instrumentality is ready 
to succeed it when its energies are spent. 

Another remarkable characteristic of both Eng- 
lish and Roman Eijuity is the fal-scliood of the a s- 
sumptions upon which the cl aim of the equ itable ^ 
superiority over the legal rule is orit;inall y defend- 
_e«(L N. ot hingJs more distasteful to men ,, eithe r as 
individuals or as masses, than the admission of their 
moral progress as a substantive reality . This un- 
willingness shows itself, as regards individuals, in 
the exaggerated resj>cct which is ordinainly paid to 
the doubtful virtue of consistency. The movement 
of the collective opinion of a whole society is too 
palpable to be ignored, and is generally too visibly 
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for the better to be decried ; but tliere is the great- 
est disinclination to accept it as a pi-iraary phenom- 
enon, and ^t is commonly ex pl ained as the recov- 
ery of a lost perfection — the gradual retiini to a 
stat e fr om winch th e race had lapsed. This tend- 
ency to look backward instead of forward for the 
goal of moral progress produced anciently, as we 
have seen, on Roman jurisprudence effects the most 
serious and permanent. The Roman jurisconsults, 
in order to account for the improvement of their 
. jurisprudence by the Praetor, borrowed from Greece 
^the doctrine of a Natural state of man — a Natural 
\ society — anterior to the organization of common- 
wealths governed by positive laws. In England, 
/on the other hand, a range o f ideas especially con- 
l genial to^Englishmen of _that_ day, explained_the 
claim of Equity to override the common law by sup- 
jiosing a general^ rig ht t o superintend the adminis- 
tration of justice which was assviraed to be vest^ 
in the king as a natural result of hjs patern al au - 
thority. The same view appears in a different and 
quainter fonn in the old doctrine that Equity flowe d 
from the king’s conscienc e — the improvement which 
had in fact taken place in the moral standard of the 
community being thus referred to an inherent ele- 
vation in the moral sense of the sovereign. The 
gi'owth of the English constitution rendered such a 
theory unpalatable after a time ; but, as tbe juris- 
diction of the Chancery was then firmly established, 
it was not worth while to devise any formal sub 
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stitute for it. The theories found in modem man- 
uals of Equity are very various, but all alike in 
their untenability, ^lost o f the m are modifications 
. cf_thQ.Iloman_dqctj;in^^o^^^ law,jyhich is 

indeed adopted in terms by those •writers who be- 
gin a discussion of the jurisdicti9n of the Co urt of 
J^hancery by laying do\m a distincti on be tween 
natur^Justice and civiL 
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TUB MODERN HISTORY OF THE Z.l IF OF NATURE. 

It will he inferred from what has been said that 
the theory which transformed the Roman jurispru- 
dence had no claim to philosophical precision. It 
involved, in fact, one of those “ mixed modes of 
thought ” which are now acknowledged to have 
characterised all but the highest minds during the 
infancy of speculation, and which are far from un- 
discoverable even in the mental efforts of our own 
day. The Law of Na t ure confused the Post and 
the Present Logically, it implied a state of Na- 
-tur§ - .w.hich had once been re gulated by natural 
law : yet the jurisconsults do not speak clearly or 
confidently of the existence of such a state, which 
indeed is little noticed by the ancients except 
where it finds a poetical expression in the fancy 
of a golden age. Natural law, for all practical 
purposes, was something belonging to the present, 
something entwined with existing institutions, 
something which could be distinguished from 
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them by a competent observer. Th e test which 
£fpnrated _ the ordinance's of Na ture fiom th e gi'o^ 
..ingredients with which they were mingled was a 
. sense pf simplicity and liaiTnony ; ye t itjvvas not 
on account of their simplicity and. hannon y tha t 

w'ere primarily respec ted, but 
„9il. their descent fro m tlio aborigin al 
reign of Na ture. This confusion has not been suc- 
cessfully c.xj)lained away by the modem discij)le.s 
of the juriscoiiHuIts, and in truth modern specula- 
tions on the Law of Nature betray much more 
indistinctness of perception and are vitiated by 
much more hopeless ambiguity of language than 
the Roman lawyers can be justly charged ^vith. 
Tliere are some ^v^iters on the subject who attempt 
to evade the fundamental difficulty by contending 
that the code of Nature exists in the future and is 
the goal to which all civil laws are moving, but 
this is to reveree the assumptions on which the old 
theory rested, or rather perhaps to mix together 
two inconsistent theories. The tendency to look 
not to the past but to the fut ure f o r types of per - 
fection was brought into tlie world by Ch risti anity. 
Ancient literature gives few or no hints oF belief 
that the progress of society is necessarily from 
woi*se to better. 

But the importance of this theory to mankind 
lias been very much greater than its philosojihical 
deficiencies would lead us to expect. Indeed, it 
is not easy to say what turn the history of thought, 
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and therefore, of the human race, would have 
taken, if the belief in a law natural had not become 
universal in the ancient world. 

There are two special danger s to which law, 
• and society which is held together by law, appear 
/ to be liable in their infancy. One of t he m is tha t 
law may be too rapidly developed. Tliis occurred 
..V with the code s of th e mo re progressive Greek com - 
I- rounitiea, whicli disembarrasse d themselves wit h 
•"*^^'‘ ^aato nishing facility from cumbrous forms of jiroee- 
' * * .di*!®-??d needles^tems of artj and soon ce nsed t o 
attach any supei«^ti^s__yalu^to r igid rules an d 
' ultimate advan- 

tage of mankind that they did so, though the imme- 
diate benefit conferred on their citizens may have 
been considerable. O ne o f the rarest qualities o f 
national character is tli^ capacity for. applying a nd 
working out the law, as such, at tlie cost of con- 
stant miscarriages of abstract justice, witho ut at th e 
_same _time losing the hope or t he wi sh that law 
_may be conformed to a jdgher ideal^ The Greek 
intellect, with all its nobility and elasticity, was 
quite unable to confine itself within the strait 
waistcoat of a legal formula ; and, if we may judge 
them by the popular courts of Athens, of whose 
working we possess accurate knowledge, the G reek 
jtri bun ^3, exhibite<^^ the _ strongest ten dency to _ con- 
foun^ Jaw ^d_ fact. The remains of the Orators 
and the forensic commonplaces preserved by Aris- 
totle in his Treatise on Rhetoric, show that ques- 
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tiona of pure law were constantly argued on every 
consideration which could possibly influence the 
mind of the judges. No durable system of juiis- 
prudence could be produced in this way. A com - 
mu ni ty which never, hesitoted t o re lax rules of 
wri tten law whenever t hey stood in the way of an 
ideally perfect dccjsipn.pq.the./act^.pf particular 
cases, would. _pnly, if jt__bequeathed any body of 
judicial principles to_ posterity, be queath one con- 
sisting of the ideas of righi^ and wron g wh ich hap- 
pened to be prevalent at the tim^. Such jurispru- 
dence would contain no framework to which the 
more advanced concej)tions of subsequent ages 
could be fitted. It would amount at best to a 
philosophy, marked with the imperfections of the 
civilisation under which it grew up. 

Few national societies have had their jurispru- 
dence menaced by this peculiar danger of precocious 
maturity and untimely disintegration. It is cer- 
tainly doubtful w’hcther the Romans were ever 
seriously threatened by it, but at any rate they had 
adequate protection in their theory of Natural Law. 
For the Natural Law of the juri sconsults was dis - 
tinctly TOnceived by them as a B3's tcin which ought 
gradually to abso rb civil laws, without s u|>e rs eding 
tlfom BO long a.^ they reinainc<l unre|)ealed. lliere 
was no such imj)i*ession of its sanctity abroad, that 
an appeal to it would be likely to overpower the 
mind of a judge who was charged with the su|>eriu- 
teudence of a particular litigation. The value and 
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serviceableness of the conception arose from its 
keeping before the mental vision a type of perfect 
law, and from its inspiring the hope of an indefinite 
approximation to it, at the same time that it never 
tempted the practitioner or the citizen to deny the 
obligation of existing laws which had not yet been 
adjusted to the theory. is important too to ob- 
serve that this model system, unlike many of those 
which have mocked men’s hopes in later days, was 
-,not entirely the product of imagination. It was 
never'tbtTtrghl'br asTounded on quite iintested prin- 
ciples. The_nqrion was that it underlay existing 
law and must be looked for through it. Its func- 
tions were in short re medial, not revolutionary or 
anarchical. " An'd"this. un foiiunatcl y. is the exact 
poin t _at jvvhich the m odern view of a Law o f Na - 
tl^ has often ceased to resemble the ancient. 

The other TiabiRty to which the infancy of socie- 
ty is exposed has prevented or arrested the progress 
of far the greater part of mankind. The rigidity of 
primitive law, arising chiefly from its early associa- 
tion and identification with religion, has chained 
down the mass of the human race to those views 
of life and conduct which they entertained at the 
time when their usages were first consolidated into 
a systematic form. There were one or two races 
exenjpted by a marvellous fate from this calamity, 
and grafts from these stocks have fertilised a few 
modern societies; but it is s till true that, ove r the 

Perfection of lawjias 
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always been consid ered as consistinp in adherence to 
^e ground plan supposed to have been marked out_ 
by the original legis lator . If intellect has in such 
cases been exercised on jurisprudence, it has uni- 
formly prided itself on the subtle perversity of the 
conclusions it could build on ancient texts, without 
discoverable departure from their literal tenour. I 
know no reason why the law of the Romans should 
be superior to the laws of the Hindoos, unless the 
theory of Natural Law had given it a type of excel- 
lence different frou^he usual one. , In thi s one ex- 
ceptional instance, simplicity and SYniinetrv were 
kept befor e the ey^es of a society wh ose influence on 
jnankiud w as d estin e d to be prodigious frpm_ o ther 
.cause s, as the ch a racte ristics jof an i deal and abso- 
lutely per fect law . It is impossible to overrate the 
importance to a nation or profession of having a dis- 
tinct object to aim at in thepureuitof improvement.'^’.'!'*^* f 
The secret of Benthain’s immense influence in Eng- 
land during the past thirty years is his success in 
placing such an object before the country. He gave 
us a clear rule of reform. English lawyci-s of the 
last century were probably too acute to be blinded 
by the parado.xical commonplace that English law 
was the perfection of human reason, but they acted 
as if they believed it, for want of any other prin- 
ciple to proceed upon. Bentham made the go od o f 
the commu nity take prece d ence of every other ob - 
ject, aud thus gave escape to a current w hich h ad 
jlong been trying to find its way outw’ards. __ — — . 
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It is not an altogether fanciful comparison if we 
call the assumptions wo have been describing the 
ancient counterpart of Benthamism. The lioman 
theoiy guided men’s efforts in the same direction as 
the theory put into shape by the Englishman ; its 
practical results were not widely different from 
those which would have been attained by a sect of 
law-reformere who maintained a steady pursuit of 
the general good of the community. It would be a 
mistake, however, to suppose it a conscious anticipa- 
tion of Bentham’s principles. ^he happiness of 
mankind is, no doubt, sometimes assigned both in 
the popular and in the legal literature of the Ro- 
mans, ns the proper object of remedial legislation, 
but it is very remarkable how few and faint are the 
testimonies to this principle compared with the trib- 


their sense of simplicity and harmony — of what 
they significantly termed “elegance” — that the 
Roman jurisconsults freely surrendered themselves. 
Tlie coincidence of their labours with those which 
a more precise philosophy would have counselled 
has been part of the good fortune of mankind. 

Turning to the modern history of the law of na- 
ture, we find it easier to convince ourselves of the 
vastness of its infiuence than to pronounce confi- 
dently whether that infiuence has been exerted for 
good or for evil. The doctrines and institutions 


utes which are constantly offered to the over- 
shadowing claims of the Law of Natur^ It was 
not to anything resembling philanthi'opy, but to 
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which may be attributed to it are the material of 
some of the most violent controvereies debated in 
our time, ns will be seen when it is stated that the 
theory of Natural Law is the source of almost all the 
special ideas as to law, politics, and society which 
France during the Inst hundred yeare hns been the 
instrument of diffusing over the weslei-n world. 
The part played by jurists in French history, and 
the sphere of jural conceptions in French thought, 
have always been remarkably large. It was uot in- 
deed in France, but in Italy, that the juridical science 
of modern Europe took its rise, but of the schools 
founded by emissaries of the Italian universities in 
all parts of the continent, and attempted (though 
vainly) to be set up in our island, that established 
in France produced the gi'eatest effect on the for- 
tunes of the country. Tlie lawyers of France imme- 
diately formed a strict alliance with the kings of the 
houses of Capet and Valois, and it was as much 
through their nasertions of royal prerogative, and 
through their interpretations of the rules of feudal 
succession, os by the power of the sword, that the 
French monarchy at last grew together out of the 
agglomeration of provinces and dependencies. The 
enormous advantage which their understanding with 
the lawyers conferred on the French kings in the 
prosecution of their struggle with the great feuda- 
tories, the aristocracy, and the church, can only l>e 
appreciated if we take into account the ideas which 
prevailed in Europe far down into the middle ages. 
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There was, in the first place, a great enthusiasm for 
generalisation and a curious admiration for all gen- 
eral propositions, and consequently, in the field of 
law, an involuntary reverence for every general 
formula which seemed to embrace and sum up a 
number of the insulated rules which were practised 
os usages in various localities. Such general foi*mu- 
las it was, of courae, not difficult for practitioners 
familiar with the Coi'pns Juris or the Glosses to 
supply in almost any quantity. There was, however, 
another cause which added yet more considerably 
to the lawyere’ power. At the period of which we 
are speaking, there was univei-sal vagueness of ideas 
as to the degree and nature of the authority residing 
in written texts of law. For the most part, the 
peremptory preface, Ita scriptum est^ seems to have 
been sufScient to silence all objections. Where a 
mind of onr own day would jealously scrutinise the 
formula which had been quoted, would inquire its 
source, and would (if necessary) deny that the body 
of law to which it belonged had any authority to 
supersede local customs, the elder jurist would not 
probably have ventured to do more than question 
the applicability of the rule, or at best cite some 
counter-proposition from the Pandects or the Canon 
Law. It is extremely necessary to bear in mind the 
nncertainty of men’s notions on this most important 
side of juridical controvereies, not only because it 
helps to explain the weight which the lawyers 
threw into the monarchical scale, bnt on account of 
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the light which it sheds on several carious historical 
problenw. Tlie motives of the author of the Forged 
Decretals niid his extraordinary success are rendered 
more intelligible by it. And, to take a phenomenon 
of smaller interest, it assists us, though only partially, 
to. undemtand the plagiarisms of Biacton. That an 
English writer of the time of Henry III. should have 
been able to put off on his countrymen ns a com- 
pendium of pure English law a treatise of which the 
entire form and a third of the contents were directly 
borrowed from the Corpus Juris, and that he should 
have ventured on this experiment in a country 
where the systematic study of the Koman law was 
formally proscribed, will always be among the most 
hopeless enigmas in the history of jurisprudence; 
but still it is something to lessen our surprise when 
we comprehend the state of opinion at the period 
as to the obligatory force of written texts, apart 
from all consideration of the source whence they 
were derived. 

When the kings of France had brought their 
long struggle for supremacy to a successful close, an 
epoch which may be placed roughly at the accession 
of the branch of Valois- AngoulCme to the throne, 
the situation of the French jurists was peculiar, and 
continued to be so down to the outbreak of the 
revolution. On the one hand, they formed the best 
instructed and nearly the most powerful class in the 
nation. They had made good their footing as a 
privileged order by the side of ‘the feudal ainstoo 


Digitized by Google 



80 


HISTORY OF LAW OF NATURE. 


OHAP. IT. 


racy, and they had assured their influence by an 
organisation which distributed their profession over 
France in great chartered corporations possessing 
large defined powers and still larger indefinite claims. 
In all the qualities of the advocate, the judge, and the 
legislator, they far excelled their compeers through- 
out Europe. Their juridical tact, their ease of ex- 
pression, their fine sense of analogy and harmony, 
and (if they may be judged by the highest names 
among them) their passionate devotion to their 
conceptions of justice, were as remarkable as the 
singular variety of talent which they included, a 
variety covering the whole ground between the op- 
posite poles of Cujas and Montesquieu, of D'Agues- 
seau and Dumoulin. But, on the other hand, the 
system of laws which they had to administer stood 
in striking contrast with the habits of mind which 
they had cultivated. The France which had been 
in great part constituted by their efforts was smitten 
with the curse of an anomalous and dissonant juris- 
prudence beyond every other country in Europe. 
One great division ran through the country and 
separated it into Pays du DroU Pent and Pays du 
Droit Coutumier^ the first acknowledging the writ- 
ten Roman law as the basis of their jurisprudence, 
the last admitting it only so far as it supplied gen- 
eral forms of expression, and courses of juridical 
reasoning, which were reconcileable with the local 
usages. The sections thus formed were again vari 
ously subdivided. In the Pays du Droit CouttV’ 
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mier province diflfered from province, county from 
rounty, municipality from municipality, in the nature 
of ita customs. In the Pays da Droit Peril the 
stratum of feudal rules which overlay the Roman 
law was of the most miscellaneous composition. No 
such confusion as this ever existed in England. In 
Germany it did exist, but was too much in harmony 
with the deep political and religious divisions of the 
country to be lamented or even felt It was the 
B]>ecial peculiarity of France that an extraordinary 
diversity of laws continued without sensible altera- 
tion while the central authority of the monarchy 
was constantly strengthening itself, while rapid ap- 
proaches were being made to complete administra- 
tive unity, and while a fervid national spirit had 
been developed among the people. The contrast 
was one which fructified in many serious results, and 
among them we must rank the effect which it pro- 
duced on the minds of the French lawyei-s. Their 
s[>eculative opinions and their intellectual bias were 
in the strongest opposition to their interests and 
professional habits. With the keenest sense and 
the fullest recognition of those perfections of juris- 
prudence which consist in simplicity and uniformity, 
tliey believed, or seemed to believe, that the vices 
which actually invested French law were ineradica- 
ble ; and in practice they often i*csisted the reforma- 
tion of abuses with an obstinacy which was not 
shown by many among their less enlightened coun- 
trymen. But there was a way to reconcile these 
6 ' 
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contradictions. They became passionate enthusiasts 
for Natural Law. The Law of Nature overleapt all 
provincial and municipal boundaries ; it disregarded 
all distinctions between noble and burgess, between 
burgess and peasant ; it gave the most exalted place 
to lucidity, simplicity, and system ; but it committed 
its devotees to no specific improvement, and did not 
directly threaten any venerable or lucrative techni- 
cality. Natural la w ma y be sai d to ha ve become 
.yi® eve nts, t he 
adm issio n of its dignity and clai ms was the one 
* tene t w hich all_tVench_ practitioners _ alike su b- 
scribe d to. The language of the pne-revolution- 
ary jurists in its eulogy is singularly unqualified, 
and it is remarkable that the writera on the Cus- 
toms, who often made it their duty to speak dis- 
paragingly of the pure Roman law, speak even 
more fervidly of Nature and her rules than the 
civilians who professed an exclusive respect for the 
Digest and the Code. Dumoulin, the highest of all 
authorities on old French Customary Law, has some 
extravagant passages on the Law of Nature ; and 
his panegyrics have a peculiar rhetorical turn which 
indicates a considerable departure from the caution 
of the Roman jurisconsults. The hypothesis of a 
Natural Law had become not so much a theory 
guiding practice as an article of speculative faith, 
and accordingly we shall find that, in the transfor- 
mation which it more recently underwent, its weak- 
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est parts rose to the level of its strongest in the 
esteem of its supporters. 

The eighteenth century was half over when the 
most critical period in the history of Natural Law 
was reached. Uad the discussion of the theory and 
of its consequences continued to be exclusively the 
employment of the legal profession, there would 
possibly have been an abatement of the respect 
which it commanded ; for by this time the Esprit 
dea Lois had appeared. Bearing in some exaggera- 
tions the marks of the excessive violence with which 
its author's mind had recoiled from assumptions 
usually suffered to pass without scrutiny, yet show- 
ing in some ambiguities the traces of a desire to 
compromise with existing prejudice, the book of 
Montesquieu, with all its defects, still proceeded on 
that Historical Method before which the Law of 
Nature has never maintained its footing for an in- 
stant. Its influence on thought ought to have been 
as great as its general popularity ; but, in fact, it 
was never allowed time to put it forth, for the 
counter-hypothesis which it seemed destined to de 
stroy passed suddenly from the forum to the street, 
and became the key-note of controversies far more 
exciting than are ever agitated in the courts or the 
schools. The person who launched it on its new 
career was that remarkable man who, without learn- 
ing, with few virtues, and with no strength of char- 
acter, has nevertheless stamped himself iueflaceably 
on histoi*y by the force of a vivid imagination, and 
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by the help of a genuine and burning love for his fel 
low-raen, for which much will always have to be foi-- 
given him. We have never seen in our own genera- 
tion — indeed the world has not seen more than once 
or twice in all the course of history — a literature 
which has exercised such prodigious influence over 
the minds of men, over every cast and shade of in- 
tellect, as that which emanated fiom Rousseau bo- 
I tween 1Y49 and 1762. It was the firet attempt to 
1 re-erect the edifice of human belief after the purely 
iconoclastic efforts commenced by Bayle, and in pai-t 
by our own Locke, and consummated by Voltaire; 
and besides the superiority which every constructive 
effort will always enjoy over one that is merely de- 
structive, it possessed the immense advantage of ap- 
pearing amid an all but universal scepticism us to 
the soundness of all foregone knowledge in matters 
speculative. Now, in all the speculations of Rous- 
seau, the central figure, whether airayed in an Eng- 
lish dress as the signatary of a social compact, or 
simply stripped naked of all historical qualities, is 
uniformly Man, in a supposed state of nature. _Every 
_law or institution which would misbeseem this 
imaginary being under these ideal circumstances is. 

to be condemned M having lapsed from an o rigina l 

perfection ; every transformation of socie ty w hich 
_would give it a closer resemblance to the world 
_ over which the creature of Natur 9 reigned, is^ad- 
mirable and worthy to be effected at any apparent 
_cost._ The theory is still that of the Roman law- 
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yens, for in the phantasmagoria with which the 
Natural Condition is peopled, every feature and 
characteristic eludes the mind except the simplicity 
and harmony which possessed such charms for the 
jurisconsult ; but the theory is, as it were, turned up- 
side down. It is n ot t he Law of Natur e, but the 
State of Nature, whic h is now the primar y subject 
of contemplation. The Roman had conceived that 
by careful ob servation of existing institutions parts 
of them could be singled out which either exhibited 
already, or could by judicious purification be made 
to exhibit, the vestiges of that reign of nature whose 
reality he faintly aflarmed. Rousseau’s b e lief wa s 
that a perfect, social .order -Co ulcL be evolvcd-from 
the unassis ted consideration of the natura l st ate, a 
social order wholly irr^pe^'ive of the actual con- 
dition of the world and wholly unlike it . The 
great difference between the views is that one bit- 
terly and broadly condemns the present for its un- 
likeness to the ideal past ; while the other, assuming 
the present to be as necessary as the past, does not 
affect to disregard or censure it. It is not worth 
our while to analyse with any particularity that 
philosophy of politics, art, education, ethics, and 
social relation which was constructed on the basis 
of a state of nature. It still possesses singular fasci- 
nation for the looser thinkers of every country, and 
is no doubt the parent, more or less remote, of al- 
most all the prepossessions which impede the em- 
ployment of the Historical Method of inquiry, but 
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its discredit with the higher minds of oar day is 
deep enough to astonish those who are familiar with 
the extraordinary vitality of speculative error. 
Perhaps the question most frequently asked nowa- 
days is not what is the value of these opinions, hut 
what wei*e the causes which gave them such over- 
shadowing prominence a hundred years ago. The 
answer is, I conceive, a simple one. The study 
which in the last century would best have corrected 
the misapprehensions into which an exclusive atten- 
tion to legal antiquities is apt to betray was the 
study of religion. But Greek religion, os then un- 
derstood, was dissipated in imaginative myths. The 
Oriental religions, if noticed at all, appeared to be 
lost in vain cosmogonies. There was but one body 
of primitive records which was worth studying — 
the early history of the Jews. But resort to this 
was prevented by the prejudices of the time. One 
of the few characteristics which the school of Boas- 
seau had in common with the school of Voltaire 
was . an ut te r disdain of al l religi ous anti q uities; and, 
more than all, of those of the Hebrew race. It is 
well known that it was a point of honour with the 
reasonei-s of that day to assume not merely that the 
institutions called after Moses were not divinely dic- 
tated, nor even that they were codified at a later 
date than that attributed to them, but that they and 
the entire Pentateuch were a gratuitous forgery, ex- 
ecuted after the return from the Captivity. Debar- 
red, therefore, from one chief security against specu- 
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lative delusion, the philosophers of France, in their 
eagerness to escape from what they deemed a super- 
stition of the priests, flung tliemselves headlong into 
a supei'stition of the lawyera. 

But though the philosophy founded on the hypo- 
thesis of a state of nature has fallen low in general 
esteem, in so far as it is looked upon under its coarser 
and more palpable aspect, it does not follow that in 
its subtler disguises it has lost plausibility, popular- 
ity, or power. I believe, as I have said, that it i s 
still the gi‘.e£Vt_ant^<^i8j^f th e His torical Metho d ; 
and whenever (religious objections apart) any mind 
is seen to resist or contemn that mode of investiga- 
tion, it will generally be found under the influence 
of a prejudice or vicious bias traceable to a conscious 
or unconscious reliance on a n o n-histoiic. natural, 
condit ion of society or t he individual. It is chiefly, 
however, by allying themseLvea_H ]th polit ical and 
social tendencies that the doctrines of Nature and 
her law have preserved their erimgy.” Some of these 
tendenci^~they have stimulated,'bthers they have 
actually created, to a great number they have given 
expression and form. They visibly enter largely 
into the ideas which constantly radiate from France 
over the civilised world, and thus become part of the 
general body of thought by which its civilisation is 
modified. The value of tlio'lnfluencc'which they 
thus exercise over the fortunes of the race is of 
course one of the points which our age debates most ' 
warmly, and it is beside the purpose of this treatise 


Digitized by Googie 


88 


HISTORY OF LAW OF NATURE. 


OUAP. IT. 


to discuss it. Looking back, however, to the period 
at which the theory of the state of nature acquired 
the maximum of political importance, there are few 
who will deny that it helped most powerfully to 
bring about the grosser disappointments of which 
the first French revolution was fertile. It gave birth , 
or intense stimulus^ to the vices of mental habit all 
- at Jhe_timej dj of positi ve law, im- 
patienc e o f experience, an d_ the preference of d pri- 
or i to all other reasoning. In proportion too as this 
philosophy fixes its grasp on minds which have 
thought less than others and fortified them.selves 
with smaller observation, its tendency is to become 
distinctly anarchical. It is surprising to note how 
many of the Sophiimies Anarchiquea which Dumont 
published for Bentham, and which embody Ben- 
tham’s exposure of errore distinctively French, are 
derived from the Roman hypothesis in its French 
transformation, and are unintelligible unless referred 
to it. On this point too it is a curious exei’cise to 
consult the Moniteur during the principal eras of 
the Revolution. The appeals to the Law and State 
of Nature become thicker as the times grow darker. 

Tliere is a single example which very stnkingly 
illustrates Uie eftects of the theoiy of nat ural law on 
jnpdeni_ sodety, and indicates, how . v ery far are 
those effects from being exhausted. Tliere cannot. I 
_conceive, be any question tliat tq the ass umption 
_pf the .Law .Natural w owe the doct rine of the 
fundamental eq uality of human bein g s. That “ all 
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men are equal ” ia one of a large number of legal 
provisions which, in progress of time, have become 
political. The Roman jurisconsults of the Anto- 
nine era lay clown that “ omnes homines naturA 
osquales sunt,” but in their eyes this is a strictly ju- 
ridical a.xiom. niey intend to afhrin that under 
the hypothetical Law of Nature, and in so far as ^ 
positive law approximates to it, the arbitrary dis- 
tinctions which the Roman Civil Law maintained 


between classes of peisons cease to have a legal ex- 
istence. The rule was one of considerable impor- 
tance to the Roman practitioner, who required to 
be reminded that, wherever Roman jurisprudence 
was a.ssumcd to conform itself exactly to the code 
of Nature, there was no difference in the contem- 
plation of the Roman tribunals between citizen 
and foreigner, between freeman and slave. Agnate 
and Cognate, 'fhe jurisconsults who thus expressed 
themselves most c’crtainly never intended to censure 
the social arrangements under which civil law fell 
somewhat short of its sj>eculntivo tyj>e ; nor did 
they apparently believe tliat the world would ever 
see human society completely assimilated to the 
economy of nature. Rut when the doctrine of hu- 
man eijunlity makes its ap|)earaneo in a motleni 
dre.ss it has evidently clothed itself with a nc^v 
shade of meaning. Where the Roman jurisconsult 
had ^VTitteu “ ajquales sunt,” meaning exactly what 
he said, the modem civilian wrote “ all men are 
equal ” in the sense of “ all men ought to l>e equal” 
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The peculiar Homan idea that natural law coexisted 
with civil law and gradually absorbed it, had evident- 
ly been lost sight of, or had become unintelligible, 
and the words which had at most conveyed a theory 
concerning the origin, composition and develop- 
ment of human institutions, were beginning to ex- 
press the sense of a great standing wrong suffered 
by mankind. As early as the beginning of the 
fourteenth century, the current language concerning 
the birth-state of men, though visibly intended to 
be identical with that of Ulpian and his contempo- 
raries has assumed an altogether different foim and 
meaning. The preamble to the celebrated ordi- 
nance of King Louis Hutin, enfranchising the serfs 
of the royal domains, would have sounded strange- 
ly to Roman ears. “ Whereas, according to natu- 
ral law, everybody ought to be bom free ; and by 
some usages and customs which, from long antiqui- 
ty, have been introduced and kept until now in our 
realm, and peradventure by reason of the misdeeds 
of their predecessors, many persons of our common 
people have fallen into servitude, thereforei> We,” 
<fec. This is the enunciation not of a legal rule but 
of a political dogma ; and from this time the eqi^li- 
ty_ of men m spoke n of by the Fre nch law yers just 
as if it were a political truth which happejied to 
, have been preserved among the archives of their 
i-8cienc«. Like all other deductions from the hy- 
I pothesis of a Law Natural, and like the belief 
itself in a Law of Nature, it was languidly as- 
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sen ted to and suffered to have little influence on 
opinion and practice until it passed out of the pos- 
session of the lawyers into that of the literary men 
of the eighteenth century and of the public which 
sat at their feet. With them it became the most 
distinct tenet of their creed, and was even regarded 
as a summary of all the others. It is probable, 
however, that the power which it ultimately ac- 
quired over the events of 1789 was not entirely 
owing to its jx>pnlarity in France, for in the middle 
of the century it passed over to America. The 
American lawyers of the time, and particularly 
those of Virginia, appear to have jiossessed a stock 
of knowledge which differed chiefly from that of 
their English contemporaries in including much 
which could only have been derived fiom the legal 
literature of continental Europe. A very few 
glances at the writings of Jefferson will show how 
strongly his mind was affected by the seini juridical, 
semi-popular'opinions Avhich w ere fashionable in 
France, and we cannot doubt that it was sympathy 
with* the pwuliar ideas of the French jurists which 
led him and the other colonial lawyers who guided 
the course of events in America to joi n the specially 
French a ssumpti on that “ all men are born e qual ” 
with the a ssumption, more familia£ to Engli?<h incn, 
that all men are boru free, in the very fii-st lines of 
th eir Dec larat ion of Independence. The passage 
was one of great importance to the history of the 
doctrine before us. The American lawyers, in thus 
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prominently and emphatically affirming the funda* 
mental equality of human beings, gave an impulse 
to political movements in their own country, and in 
a less degree in Great Britain, which is far fi’oiu 
having yet spent itself ; but beside this they re- 
turned the dogma they had adopted to its home in 
France, endowed with vastly greater enei^ and 
enjoying much greater claims on general reception 
and respect. Even the more cautious politicians 
of the first Constituent Assembly repeated Ulpian’s 
proposition as if it at once commended itself to the 
instincts and intuitions of mankind ; and of all the 
“ principles of 1Y89 ” it is the one which has been 
least strenuously assailed, which has most thor- 
oughly leavened modem opinion, and which prom- 
ises to modify most deeply the constitution of so- 
cieties and the politics of states. 

The grandest function of the Law of Nature was 
discharged iu giving„butlLtp modem International 
Law and_to the modem Law of War, but this part 
of its efiects must here be dismissed with considera- 
t jpn very u nequal to its importance. 

Among the postulates which form the founda- 
tion of International Law, or of so much of it as re- 
tains the figure which it received from its original 
ai'chitects, there are two or three of preeminent im- 
portance. The first of all is expressed in the posi- 
tion that there is a d etemiinable Law of Nature. 
Grotius and his successoi's took the assumption 
directly from the Romans, but they differed widely 
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from the Roman jurisconsults and from each other 
in their ideas os to the mode of determination. The 
ambition of almost every Publicist who has flour- 
ished sin ce th e reviv al of letters has been to provide 
new and more manage abl e definitions of Nature 
nud of her law, and it is i ndisputable t hat the cou- 
wptipji in passing through t he long series of writers 
oji Public I^w, has_ gathered round it a large accre- 
tion, consisting of fragments of ideas derived from 
nearly every tlieory of ethics which has in it s tum 
taken possession of the schools. Yet it is a remark- 
able proof of the essentially historical character 
of the conception that, after all the efforts which 
have been made to evolve the code of nature from 
the necessary characteristics of the natural state, so 
much of the result is just what it would have been 
if men had been satisfied to adopt the dicta of the 
Roman lawyers without questioning or reviewing 
tlicni. Setting aside the Conventional or Treaty 
Law of Nations, it is surprising how large a pait 
of the system is made up of pure Roman law. 
Wherev'er there is a doctrine of the jurisconsults 
affitnued by them to be in hannony with the Jus 
Gentium, the Publicists have found a reason for 
borrowing it, however j)lainly it may Iwar the 
marks of a distinctively Roman origin. We may ' 
observe too that tlie derivative theories are afflicted 
with the weakness of the primary notion. In the 
majority of tlie Publicists, the mode of thought is 
still “ mixed.” In studying these writers, the grea t 
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difficulty is always to discover whether they ar e 
dis cussing l aw or morality— - wheth e r the state o f 
international relations they describe is actu al o r 
ideal — whether they la v dowiL t.liat wliit-.h . ia, nr 
JihAt .W.hich» in, thejr opinion, oug ht to be. 

The a ssumption that Natural Law is binding on 
jtates inter J^i8_tho next in rank of those which 
underlie International La;^ A series of assertions 
or admissions of this principle may be traced up to 
the very infancy of modern juridical science, and at 
first sight it seems a direct inference fi’om the teach- 
ing of the Romans. The civil condition ‘of society 
being distinguished from the natural by the fact 
that in the first there is a distinct author of law, 
while in the last there is none, it appears as if the 
moment a number of unite were acknowledged to 
obey no common sovereign or political superior 
they were thrown back on the ulterior behests of 
the IjSW Natural. States are such units ; the hy- 
' pothesis of their independence excludes the notion 
of a common lawgiver, and draws with it, therefore, 
according to a certain range of ideas, the notion of 
subjection to the primeval order of nature. Tlie 
alternative is to consider independent communities 
ns not related to each other by any laAV, but this 
condition of lawlessness is exactly the vacuum which 
the Nature of the jurisconsults abhorred. There is 
certainly apparent reason for thinking that if the 
mind of a Roman lawyer rested on any sphere from 
which civil law was banished, it would instantly fill 
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the void with the ordinances of Nature. It is never 
safe, however, to assume that conclusions, however 
certain and immediate in our own eyes, were ac- 
tually drawn at any period of history. No passage 
has ever been adduced from the remains of Roman 
law which, in my judgment, proves the jurisconsults 
to have believed natural law to have obligatory 
force between independent commonwealths ; and 
we cannot but see that to citizens of the Roman 
empire, who legai'ded their sovereign’s dominions 
as conterminous with civilization, the equal subjec- 
tion of states to the Law of Nature, if contemplated 
at all, must have seemed at most an extreme result 
of curious speculation. Th e truth appears to be 
that m odern In ternational Law, undoubted as is it s 
descent from. Rom an law, is only connected with it 
by an irregular filiation. The early modem inter- 
preters of the jurisprudence of Rome, misconceiving 
the meaning of Jus Gentium, assumed without hesi- 
tation that the Romans had bequeathed to them a 
system of rules for the ac^justment of international 
ti*nn8nctions. This “Ijxw of Nations” was at first 
an authority which had formidable competitors to 
strive with, and the condition of Euroj>e was long 
such as to preclude its universal reception. Grad- 
ually, however, the western world arranged itself 
in a form more favourable to the theory of the 
civilians; circumstances destroyed the credit of 
rival doctrines ; and at lost, at a peculiarly felici- 
tous conjuncture, Ayala and Grotius were able to 
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obtain for it the enthusiastic assent of Eiu'ope, an 
assent which has been over and over again renewed 
in every variety of solemn engagement. The great 
men to whom its triumph is chiefly owing attempt- 
ed, it need scarcely be said, to place it on an entire- 
ly new basis, and it is unquestionable that in the 
course of this displacement they altered much of its 
structure, though .fur less of it than is commonly 
supposed. Having adopted from the Antonine 
jurisconsults the position that the Jus Gentium 
and the Jus Naturm were identical, Grotius, with 
his immediate predecessors and his immediate suc- 
cessors, attributed to the Law of Nature an a uthor - 
ity which would never perhaps have been claimed 
for it , if “ L aw of Nations ” h ad not in t hat ag e 
been an ar^iguousjexpression. Tliey laid down 
_unreservedly that Natural Law is the code of states, 
and thus put in operation a process which has con- 
tinue^almost down to oiu* own day, the proce ss of 
jengrafting on the international system iniles whmh 
are supposed to have been_evolved from tlm unas- 
sisted contemplation of the conception of Nature. 
There is too one consequence of immense practical 
impoilance to mankind which, though not unkno\vn 
during the early modern history of Earojie, was 
never clearly or universally acknowledged till the 
doctrines of the Grotian school had prevailed. If 
the society of nations is governed by Na tural Law, 
the at oms which compose itjnust be a bsolutel y 
equal. Men under the ^ptre of Nature are all 
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equal, and accordingly commonwealths ai’e equal if 
the international state be one of nature. The pro- 
position that independent communities, however 
different in size and power, are all equal in the 
view of the law of nations, has largely contributed 
to the happiness of mankind, though it is constantly 
threatened by the political tendencies of each suc- 
cessive age. It is a doctrine which probably would 
never have obtained a secui’e footing at all if Inter- 
national Law had not been entirely denved from 
the majestic claims of Nature by the Publicists who 
wrote after the revival of letters. 

On the whole, however , it is astonishing, as I 
have observed before, how small a })roportion the 
additions matle to International Law since Grotius’ s~ 
da y l)ear t o tl^ ing redients which have been simply 
take n fr om the most ancient stratum of t he Romap 
Jus Gentium. Acquisition of territory has always 
l>een the great sjmr of national ambition, and the 
rules which govern this acijuisition, together with 
the rules w’hich moderate the wars in which it too 
frequently results, are merely transorilied from the 
part of the Roman law which treats of the modes 
of acquiring property jure gentium. These modes 
of acquisition were obtained by the elder juriscon- 
sulU**, as I have attempted to explain, by abstract- 
ing a co mmo n ingre die nt f iom t he usages observed 
to jirev ail _ajn<^g t jic_ various tribes suiTounding 
Rome ; and, having been classed on account of their 
origin in th e law' commo n to all na tions,” the y 
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•were thou gh t by th^later lawyers to fi t in, on the 
^r®-9C simplicity, with, the more rece nt con - 
cep tion of a Law Natural. They tLua made their 
way into the modem Law of Nations, and the re- 
sult is that those parts of the international system 
which refer to dominion, its nature, its limitations, 
the modes of acquiring and securing it, are pure 
Roman Property Law — so much, that is to say, of 
the Roman Law of Property as the Antonine juris- 
consults imagined to exhibit a certain congraity 
with the natural state. In order that these chap 
ters of International Law may be capable of appli- 
cation, it is necessary that sovereigns should be re- 
lated to each other like the members of a group of 
Roman proprietors. This is another t>f the postu- 
lates which lie at the threshold of the International 
Code, and it is also one which could not possibly 
have been subscribed to during the first centuries 
of modem European history. It is resolvable into 
the double proposition that “ sovereignty is terri- 
torial,” i. e. that it is always associated with the 
proprietorship of a limited portion of the earth’s 
surface, and that “ sovereigns inter se are to be 
deemed not paramount, but absolute owners of the 
state’s territory. 

Many contemporaiy writers on Internationl Law 
tacitly assume that the doctrines of their system, 
founded on principles of equity and common sense, 
were capable of being readily reasoned out in every 
stage of modern civilisation. But this assumption. 
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while it conceals some real defects of the inter* 
national theory, is altogether untenable so far as 
regards a large part of modern history. It is not 
true that the authority of the Jus Gentium in the 
concerns of nations was always uncontradicted ; on 
the contrary, it had to struggle long against the 
claims of several competing systems. It is again 
not true that the territorial character of sovereignty 
was always recognised, for long after the dissolution 
of the Roman dominion the minds of men were 
under the empire of ideas irreconcileable with such 
a conception. An old order of things, and of views 
founded on it, had to decay — a new Europe, and 
an apparatus of new notions congenial to it, had to 
spring up — before two of the chiefest postulates 
of International Law could be universally con- 
ceded. 

It is a consideration well worthy to be kept in 
view, that during a large part of what we usually 
term modem history no such conception was enter- 
t^ed as that of ierritori al sovereigniy.' ^ Sove- 
reignty was not associated with dominion over 
portion or subdivision of the earth. The world 
lain for so many centuries under the shadow 
Imperial Rome as to have forgotten that 
tion of the vast spaces comprised in the empire^ 
which had once parcelled them out into a numberj 
of independent commonwealths, claiming immunity | 
from extrinsic interference, and pretending to equal-! 
ity of national rights. After the subsidence of the. \ 
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barbarian irruptions, the notion of sovereignty that 
prevailed seems to have been twofold. On the one 
band it assumed the form of what may be called 
“<ri^ 30 vereignty.” The Franks, the Burgundians, 
the Vandals, the Lombards, and Visigoths were 
masters, of course, of the territories which they 
occupied, and to which some of them had given a 
geographical appellation ; but they based no claim 
of right upon the fact of territorial possession, and 
indeed attached no importance to it whatever. 
They appear to have retained the traditions which 
they brought with them from the forest and the 
steppe, and to have still been in their own view a 
patriarchal society, a nomad horde, merely encamp- 
ed for the time upon the soil which afforded them 
sustenance. Part of Transalpine Gaul, with part of 
Germany, had now become the country de facto oc- 
cupied by the Franks — it was France ; but the Mero- 
vingian line of chieftains, the descendants of Clovis, 
were not Kings of France, they were Kings of the 
Franks. Territorial titles were not unknown, but 
they seem at firet to have come into use only as a 
convenient mode of designating the ruler of por- 
tion of the tribe’s possessions ; the king of a whole 
tribe was king of his people, not of his people’s 
lands. The alternative to this peculiar notion of 
sovei’eignty appeara to have been — and this is the 
important point — the idea of univemal dominion. 
When a monarch departed from the special relation 
of chief to clansmen, and became solicitous, for pnr- 
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poses of Lis own, to invest himself with a novel 
form of sovereignty, the precedent which suggested 
itself for his adoption was the domination of the 
Eniperom of Rome. To parody a common quota- 
tion, he became Ccemr aut nullus.^ Either he 
pretended to the full prerogative of the Byzantine 
Emperor, or he had no political status. In our own 
age, when a new dynasty is desirous of obliterating 
the prescriptive title of a deposed line of sovereigns, 
it takes its designation from the people^ instead of 
the territory. Thus we have Emperors and Kings of 
the French, and a King of the Belgians. At the pe- 
riod of wliich we have been speaking, under similar 
circumstances, a different alternative presented itself. 
The chieftain who would no longer call himself 
King of the tribe must claim to be Emperor of the 
world. Thus, when the hereditary Mayors of the 
Palace had ceased to compromise with the monarchs 
they had long since virtually dethroned, they soon 
became unwilling to call themselves Kings of the 
Franks, a title which belonged to the displaced 
Merovings ; but they could not style themselves 
Kings of France, for such a designation, though ap- 
parently not unknown, was not a title of dignity. 
Accordingly they came forward ns aspirants to uni- 
versal empire. Tlieir motive has been greatly mis- 
apprehended. It has been taken for granted by re- 
cent French writers that Charlemagne was far be- 
fore his age, quite as much in the character of his 
designs as iu the energy with which he prosecuted 
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them. Whether it be time or not that anybody is 
at any time before his age, it is certainly true that 
Charlemagne, in aiming at an unlimited dominion, 
was emphatically taking the only course which the 
characteristic idea of his age permitted him to fol- 
low. Of his intellectual eminence there cannot be 
a question, but it is proved by his acts and not by 
his theory. 

These singularities of view were not altered on 
the partition of the inheritance of Charlemagne 
among his three grandsons. Charles the Bald, 
Lewis, and Lothair were still theoretically — if it be 
proper to use the word — Emperors of Borne. Just 
as the Caesars of the Eastern and Western Empires 
had each been de jure emperor of the whole world, 
with de facto control over half of it, so the three 
Carlovingians appear to have considered their pow- 
er as limited, but their title as unqualified. The 
same speculative universality of sovereignty conti- 
nued to be associated with the Imperial throne after 
the second division on the death of Charles the Fat, 
and, indeed, was never thoroughly dissociated from 
it so long ns the empire of Germany lasted. Terri- 
torial sovereignty — the view which connects sover- 
eignty with the possession of a limited portion of 
the earth’s surface — ^was distinctly an ofishoot, 
though a tardy one, of feudalism. This might have 
been expected d priori, for it was feu dalism which 
for the Ji ret time linked pereona l du ties, an d by co n 
sequence personal rights, to the ownership of land. 
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Whatever be the proper view of its origin and legal 
nature, the best mode o f vividly picturing to ou^ 
_8 el VC8 th e_ f eudal organis ation is to b cgi n w i t h the 
_basis ; to consider the relation of the tenant t o th e 
jiatoh of soil which limit ed h is servi^ 

— and then to mount up, throug h n arrowing circles 
^f super-feudatipn, till we approximate to t he apex 
of the system. Where that summit exactly was 
during the later portion of the dark ages it is not 
easy to decide. Probably, wherever the conception 
of tribe sovereignty had really decayed, jyhe top- 
most poin t wa s always assign ed to th e su pposed su c- 
cess or of the^Ctesars of the West. But before long, 
when the actual sphere of imperial authority had im- 
mensely contracted, and when the emperors had 
concentrated the scanty remains of their power upon 
Germany and North Italy, the highest feudal supe- 
riors in all the outlying portions of the former Car- 
lovingian empire found themselves practically with- 
out a supreme head. Gradually they habituated 
themselves to the new situation, and the fact of im- 
munity put at last out of sight the theory of depen- 
dence ; but there are many symptoms that this change 
was not quite easily accomplished ; and, indeed, 
to the impression that in the nature of things there 
must necessarily bo a culminating domination some- 
where, we may, no doubt, refer the increasing ten- 
dency to attribute secular superiority to the See of 
Rome. The completion of the first stage in the re- 
volution of opinion is marked, of course, by the 
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accession of the Capetian dynasty in France. Be- 
fore that epoch arrived, several of the holdei-s of 
the great territorial fiefe into which the Carlovin- 
gian empire was now split up, had begun to call 
themselves Kings, instead of Dukes or Counts ; but 
the important change occuiTed when the feudal 

/ prince of a limited territory surrounding Paris 
began, from the accident of his uniting an unusual 
number of suzerainties in his own person, to call 
himself King of France, at the same time that he 
usurped from the earlier house their dynastic title 
of Kings of the French. Hugues Capet and his 
descendants were kings in quite a new sense, sover- 
eigns standing in the same relation to the soil of 
> France as the baron to his estate, the tenant to his 
I freehold. The form of the monarchy in France had 
I visible effects in hastening changes which were else- 
1 where proceeding in the same direction. The king- 
I ship of our Anglo-Saxon regal houses was midway 
; between the chieftainship of a tribe and a territorial 
1 supremacy ; but the superiority of the Norman 
1 monarchs, imitated from that of the King of France, 
was distinctly a territorial sovereignty. Every snb- 
'sequent dominion which was established or conso- 
lidated was formed on the latter model. Spain, 
Naples, and the principalities founded on the ruins 
of municipal freedom in Italy, were all under rulers 
whose sovereignty was territorial. Few things, I 
may add, are more curious than the gradual lapse 
of the Venetians from one view to the other. At 
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the commencement of its foreign conquests, the re- 
public regarded itself as an antitype of the Roman 
commonwealth, governing a number of subject 
provinces. Move a century onwards, and you find 
that it wishes to be looked upon as a corporate 
sovereign, claiming the rights of a feudal suzerain 
over its possessions in Italy and the 

‘during the period through which the popular 
ideas on the subject of sovereignty were undergoing 
this remarkable change, the system which stood in 
the place of what we now call International Law 
was heterogeneous in form and inconsistent in the 
principles to which it appealed. Over so much of 
Europe as was comprised in the Romano-German 
empire, the connexion of the confederate states was 
regulated by the complex and as yet incomplete me- 
chanism of the Imperial constitution ; and, surpris* 
ing as it may seem to us, it w as a favour ite notion 
of German lawyers that the relations of coinm on- 
^weal^s, whether inside or outside the empi re, ough t 
to be regulated not by the Ju^s Gentium^ but by Jhe 
jmre Roman jurisprudence, of which Caesar was still 


the centre. This doctrine was less confidently repu- 
diated in the outlying countries than we might have 
supposed antecedently; but substantially, through 
the rest of Europe feudal subordinations furnished 
a 8ul)stitute for n public law ; and when those were 
undetermined or ambiguous, there lay behind, in the- 
ory at least, a supreme regulating force in the author 
ity of the head of the Church. It is certain, how 
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ever, that both feudal and ecclesiastical influences 
were rapidly decaying during the fifteenth, and even 
the fourteenth century ; and if we closely examine' 
the current pretexts of wai’s, and the avowed motives 
of alliances, it will be seen that, step by step with 
the dbplacement of the old principles, the views af- 
terwards harmonised and consolidated by Ayala and 
Grotius wei*e making considerable progi*es8, though 
it was silent and but slow. Whether the fusion of 
all the sources of authority would ultimately have 
evolved a system of international relations, and 
whether that system would have exhibited material 
differences from the fabric of Grotius, is not now 
possible to decide, for as a matter of fact the Refor- 
mation annihilated all its potential elements except 
one. Beginning in Germany, it divided the princes 
of the empire by a gulf too broad to be bridged 
over by the Imperial supremacy, even if the Impe- 
rial superior had stood neutral. He, however, was 
forced to take colour with the church against the 
reformers ; the Pope was, as a matter of course, in 
the same predicament ; and thus the two authorities 
to whom belonged the office of mediation between 
combatants became themselves the chiefs of one 
great faction in the schism of the nations. Feudal- 
ism, already enfeebled and discredited ns a principle 
of public relations, furnished no bond whatever 
which was stable enough to countervail the alliances 
of religion. In a condition, therefore, of public law 
which was little less than chaotic, those views of a 
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state system to which the Roman jurisconsults were 
supposed to have given their sanction alone re- 
mained standing. The shape, the symmetry, and . 
the prominence which they assumed in the hands 
of Grotius are known to every educated man ; but 
the great marvel of the Treatise “ De Jure Belli et 
Pacis,” was its rapid, complete, and universal success. 
The horrors of the Thirty Years’ War, the boundless 
terror and pity which the unbridled license of the 
Soldiery was exciting, most, no doubt, be taken to 
explain that success in some measure, but they do 
not wholly account for it. Very little penetration 
into the ideas of that age is requirod to convince 
one that, if the ground plan of the international edi- 
fice which was sketched in the great book of Grotius 
had not appeared to be theoretically perfect, it 
would have been discarded by jurists and neglected 
by statesmen and soldiers. 

It is obvious that the speculative jierfection jof 
the G roti.m system is intimately connected with th^ 

sovereignty which 

been _discussing._ T he theory of Internation al La w 
assumes J-hat commonwenlths are, relatively to _eagh / 
other, in a state of nature ; but the component atoms ' 
of a natural society must, by the fundamental _as- 
sumptioUj be_insuhited and independent of ^ch 
other. If there be a higher power connecting them, 1 
however slightly and occasionally, by the claim of ' 
common supremacy, the very concep tion o f a c om- 
mon ^periqr introduces the notion of positive law. 
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and excludes Uie id^a of_a law nat ural. It follows, 
therefore, that if the nniversal suzerainty of an Im- 
perial head had been admitted even in bare theory, 
the labom of Grotius would have been idle. Nor 


is this the only point of junction between modern 
public law and those views of sovereignty of which 
I have endeavored to describe the development. I 
have said that there are entire departments of inter- 
national jurisprudence which consist of the Roman 
Law of Property. Wliat then is the inference ? It 
is, that if there had been n o such change as I have 
described in_the estimate of soverei gnty — if sove- 
reignty had not bcenL a^ocmted wUh_Uie pro prieto r- 
^ip^of a bmited portion of the earth , had not, in 
other words, become territorial — -three p arts of the 
Grotian theory would have been ineapable of appli- 
cation. 
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CHAPTER V. 

rSIUITIVE SOCIETY AND ASCJBET LAW. 

The necessity of submitting the subject of jurispru- 
dence to scientific treatment has never been entirely 
lost eight of in modern times, and the essays which 
the consciousness of this necessity has produced have 
proceeded from minds of very various calibre, but 
there is not much presumption, I think, in asserting 
that what has hitherto stood in the place of a sci- 
ence has for the most part been a set of guesses, 
those very guesses of the Roman lawyers which were 
examined in the two preceding chapters. A scries 
of exp licit statemen ts, re cog nising an d ado pting these 
conjec tural theories of a natural state, «ud pf a sys- 
_tem of principles congenial to it, has been continued 
with b ut brief interruption from the days of t heir 
inventors to ou r own. They appear in the annota- 
tions of the Glossators who founded modem juris- 
prudence, and in the writings of the scholastic jurists 
who succeeded them. They are visible in the dog- 
mas of the canonists. They are thrust into promi- 
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nence by those civilians of marvellous erudition, who 
flourished at the revival of ancient letters. Grotius 
and his successors invested them not less with brih 
liancy and plausibility than with practical import- 
ance. They may be read in the introductory chajv 
ters of our own Blackstone, who has transcribed 
them textually from Burlamaqui, and wherever the 
manuals published in the present day for the guid- 
ance of the student or the practitioner begin with 
any discussion of the first principles of law, it al- 
ways resolves itself into a restatement of the Koman 
hypothesis. It is however from the disguises with 
which these conjectures sometimes clothe them- 
selves, quite as much as from their native form, 
that we gain an adequate idea of the subtlety with 
which they mix themselves in human thought. The 
Lockeian theor y o f the origin o f Law in a Social 
Compact scarcel y c onceals its Roman de rivation , 
and indeed is only the dress by which the ancient 
views were rendered more attractive to a jiarticular 
generation of the modems; bu t on the other han d 
the theo ry of Ho bbes on the same subject was pur- 
posely devised to repndiate the reality of a law of 
nature as <pnceived by the Romans and their disci- 
ples. Yet these two theories, which long divided 
the reflecting politicians of England into hostile 
camps, resemble each other strictly in thei r f unda - 
men tal as8um])ti on o f a non- historic, nnverifiable, 
cond ition of the race. Their authors differed as to 
the characteristics of the prae-social state, and as to 
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the nature of the abnormal action by which men 
lifted themselves ont of it into that social organisa* 
tion with which alone we are acquainted, but they 
agreed in thinking that_a great .chasm separated 
man in his primitive condition from man in society 
and this notion we cannot doubt that they borrowed, 
consciously or unconsciously, from the Ro man s.' If 
indeed the phenomena of law be regarded in the way 
in which these theorists regarded them — that is, as 
one vast complex whole — it is not surprising that 
the mind should often evade the task it has set to 
itself by falling back on some ingenious conjecture 
which (plausibly interpreted) will seem to reconcile 
everything, or else that it should sometimes abjure 
in despair the labour of systematization. 

From the theories of jurisprudence which have 
the same speculative basis as the Roman doctrine 
tw’O of much celebrity must be excepted. The first 
of them is that associated with the great name of 
Montesfjuieu. Though there are some ambiguous 
expressions in the early part of the E'tprit dM Lois, 
which seem to show its writer’s unwillingne^ to 
break quite openly with the views hitherto popu- 
lar, the general drift of the book is ceiiainly to in- 
dicate a very diffeient conception of its subject from 
any which had been entertained before. It has often 
been noticed that, amidst the vast variety of exam- 
ples which, in its immense width of survey, it 
sweeps together from supposwl systems of jurispru- 
dence, there is an evident anxiety to thrust into 
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especial prominence those manners and institutions 
which astonish the civilized reader by their uncouth- 
ness, strangeness, or indecency. The inference con- 
1/ stantly suggested is, that laws are the creatures of 
f clim ate, load situation, accidjen^ or imp osture— ^le 
fruit of any causes except those which appear to 
operate wiA tolerable const ancy . Montesquieu 
seems, in fact, to have looked on the nature of man 
as entirely plastic, as passively reproducing the im- 
pressionSj an^^ubm implicitly to the 
which it receives from without. And here no 

*^~r. - . . _ ■ T- r — - - rj ,- tr - 

doubt lies the error which vitiates his system as a 
system, lie greatly und eiTates the stability of hu- 
man nature, lie pays little or no regard to the 
inherited qualities of the race, those qualities which 
each generation receives from its predecessors, and 
transmits but slightly altered to the generation 
which follows it. It is quite true, indeed, that no 
complete account can be given of social phenomena, 
and consequently of laws, till due allowance has 
been made for those modifying causes which are no- 
ticed in the Es-prit des Lois ; but their number and 
their force appear to have been overestimated by 
Montesquieu. Many of the anomalies which he 
r parades have since been shown to rest on false re- 
j ports or erroneous constniction, and of those which 
if remain not a few prove the permanence rather than 
' the variableness of man’s nature,- since they are 
relics of older ’stages of the race which have obsti- 
nately defied the influences that have elsewhere had 
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effect truth is thftt the stable part of our 

mental, moral, and physical constitution is the 
largest part of it, and the resistance it opposes to 
change is such that, though the variations of human 
society in a portion of the world are plain enoiigli, 
they are neither so rapid nor so extensive that their 
amount, character, and general direction cannot be 
ascertainetl^ Approximation to truth may be all 
that is attainable with our present knowledge, but 
there is no reason for thinking that this is so re- 
mote, or (what is the same thing) that it requires 
so much future correction, as to be entirely useless 
and uninstructive. 


The other theory which has been adverted to is, ' 
the historical the ory o f Bentham. This theory 
which is obscurely (and, it might even be said, 
timidly) propounded in several parts of Bentham’s 
works is quite distinct from that analysis of the con- 
ception of law which he commenced in the “ Frag- 
ment on Government,” and which was more recently 
completed by Mr. John Austin. Th e i-esolution of 
a law into a cominniul of a jiarticnlar nature, im- 
posed under special conditions, does not affect to 
do more than protect us against a diflSculty — a most 
fonuidable one certainly— of language, 'fhe whole 
question remains open as to the motives of societies 
in imposing these commands on them selves, as to 
the connexion of these commands with each other, 
and the nature of their dependence on t hose which 
preced^ them, and which they have superseded. 
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Bentham euggesta tlie answer that societies modify, 
and have always modified, their laws according to 
modifications of their views of general expediency. 
It is difficult to say that this proposition is false, 
but it cei*tainly appears to be unfruitful. For that 
which seems expedient to a society, or rather to the 
governing part of it, when it alters a rule of law is 
surely the same thing as the object, whatever it 
may be, which it has in view when it makes the 
change. Expediency and the greatest good are 
nothing more than different names for the impulse 
which prompts the modification ; an d when w e lay 
down e xpediency as the nile of change in law or 
\. ' opin ion, all we g et b y the pr oposition is the siibst i- 
I tution o f an express term for a term whic h is neces- 
i' sarily implied when we say that a change take s 
place. 

There is such wide-spread dissatisfaction with 
existing theories of jurisprudence, and so general a 
conviction that tJiey do not really solve the ques- 
tions they pretend to dispose of, as to justify the 
suspicion that some line of inquiry, necessary to a 
perfect result, has been incompletely followed or 
altogether omitted by their authoiu And indeed 
there is one remarkab le omission with which all 
these speculations are chargeable, except perhaps 
those of Montesquieui They take no account of 


what l aw has actually be en at epq^s remote frohi^ 
the particular period at which they niade .their ap:, 
pem~ance. ^ llieir originator cai’efully observed the 
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institutions of their own age and civilisation, and 
those of other ages and civilisations with which they 
hod some degree of intellectual sympathy, but, 
when they turned their attention to archaic states 
of society which exhibited much superficial differ- 
ence fi’om their own, they unif ormly cea.sed to ob- 
serve ^d be gan gues sin g . The mistake whicff 
they committed is thei-cfore analogous to the error 
of one who, in investigating the laws of the ma- 
terial universe, should commence by contemplating 
the existing ])hysical world as a whole, instead of 
beginning with the pailicles which are its simplest 
ingredients. One does not certainly see why such 
a scientific solecism should be more defensible in ' 
jurisprudence than in any other region of thought. 

It would seem antecedently that we ought to com-\ 
meuce with the simple-st social forms in a sta te aa .\ 
near as possible to their rudimentary condition.! In 
other words, if we followed the coui'se usual in such 
inquiries, we should penetrate as far up as we could 
in the history of primitive societies. The phe- 
nomena which early societies present us with are 
not easy at first to understand, but the difficulty of 
graj)pling with them bears no proj>ortion to the 
j)erplexities which beset us in considering the baf- 
fling entanglement of modem social org.anisation. 

It is a difficulty arising from their strangeness and 
uncouthness, not from their number and complex- 
ity. One does not readily get over the surprise 
which they occjusion when looked at from a modem 
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point of view ; but when that is surmounted they 
are few enough and simple enough. But, even if 

I they gave more trouble than they do, no pains 
would be wasted in ascertaining the germs out of 
which has assuredly been unfolded every form of 
moral restraint which controls our actions and 
.shapes our conduct at the present moment. 

The rudiments of the social state, so far as they 
are known to us at all, are known through testi- 
' mony of three sorts — accounts by contemporary 
observers of civilisation less advanced than their 
own, the records which particular races have pre- 
served conceiTiing their primitive history, and an- 
cient law. Tlie first kind of evidence is the best 
we could have expected. As societies do not ad- 
vance concurrently, but at different rates of prog- 
ress, there have been epochs at which men trained 
to habits of methodical observation have really been 
in a position to watch and describe the infancy of 
mankind. Tacitus made the most of such an op- 
portunity ; but the Oei-many, unlike most cele- 
brated classical books, has not induced others to 
follow the excellent example set by its author, and 
the amount of this sort of testimony which we pos- 
sess is exceedingly small. The lofty contempt 
which a civilised people entertains for barbarous 
neighbours has caused a remarkable negligence in 
observing them, and this carelessness has been ag- 
gravated at times by fear, by religious prejudice^ 
and even by the use of these very terms — civilisa- 
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tion and bai’barism — which convey to most persons 
the impression of a difference not mcrely in dcffpwe- 
but in kind: Even the Germany has been suspect- 
ed by some critics of sacrificing fidelity to poig- 
nancy of conti'ast and picturesqueness of narrative. 
Otlier histories too, which have been handed down 
to us among the archives of the people to whose in- 
fancy they relate, have been thought distorted by 
the pride of race or by the religious sentiment of a 
newer age. It is iin|>ortant then to observe that 
these suspicions, whether groundless or rational, do 
not attach to a great deal of archaic law. Much of 
the old law which has descended to us was pre- 
served merely because it was old. Those who 
practised and obeyed it did not pretend to under- 
stand it ; and in some cases they even ridiculed and 
despised it. They offered no account of it except 
that it had come down to them from their ances- . 
tors. If we confine our attention, then, to those\ | ) 

fragments of ancient institutions which cann ot rea - O 
Bonably.l>e supposed to have been tampered with, j 
we ai'e able to gain a clear conception of certain A 
great characlerlstics of the society to whicli they ^ 
originally belonged. * Advauclhg a step further, wF“ 
c.'m apj)ly bun<iiowlc*<lg«< k> systems of law which, W) 
like the~Co(lc of Menu, are as a whole of suspicious 
authenticity ; and, using the key we have obtained, 
we are in a position to discriminate those portions 
of them which arc truly archaic from those which 
have been affected by the prejudices, interests, or 
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ignorance of tlie compiler. It will at least be ac- 
knowledged that, if the materials for this process 
are sufficient, and if the comparisons be accurately 
executed, the methods followed are as little objec- 
tionable as those which have led to such sui'prising 
results in comparative philology. 

The effect of the evidence derived from com- 
parative jurisprudence is to establish that view of 
the primeval condition of the hiunan race which is 
known as the Patria rch al Theory. There is no 
doubt, of course, that this theory was originally 
based on the Scriptural history of the Hebrew 
patriarchs in Lower Asia; but, as has been ex- 
plained already, its connexion with Scripture rather 
militated than otherwise against its reception ns a 
complete theory, since the majority of the inquirers 
who till recently addressed themselves with most 
earnestness to the colligation of social phenomena, 
were either influenced by the strongest prejudice 
against Hebrew antiquities or by the strongest de- 
sire to construct their system without the assist- 
ance of religious records. Even now there is per- 
haps a disposition to undervalue these accounts, or 
rather to decline generalising from them, as forming 
part of the traditions of a Semitic people. It is to 
bo noted, however, that the legal testimony comes 
nearly exclusively from the institutions of societies 
belonging to the Indo-European stock, the Humans, 
Hindoos, and Sclavonians, supplying the greater 
part of it ; and indeed the difficulty, at the present 
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stage of tlie inquiry, is to know where to stop, to 
say of what races of men it is Twt allowable to lay 
down that the society in which they are united was 
originally organised on the patriarchal modeh The 
chief lineaments of such a society, as collected from 
the early chn})tci'S in Genesis, I need not attempt to 
depict with any minuteness, both because they are 
familiar to most of us from our earliest childhood, 
and because, from the interest once attaching to the 
controversy which takes its name from the debate 
between Locke and Filmer, they fill a whole chap- 
ter, though not a very profitable one, in English 
literature. The points which lie on the surface 
of the history are these ; — ^The eldest male parent 
— the eldest ascendant — is absolutely supremo in 
his household, llis dominion extends to life and 
death, and is as unqualified over his children and 
their houses as over his slaves ; indeed the relations 
of sonship and serfdom apj)car to differ in little be- 
yond the higher capacity which the child in blood 
possesses of becoming one day the head of a family 
himself. The flocks and herds of the childien are 
the flocks and herds of the father, and the posses- 
sions of the parent, which he holds in a representa- 
tive rather than in a proju-ictarj* character, are 
equally divided at his death among his descendants 
in the first degree, the eldest son sometimes receiv- 
ing a double share under the name of birthright, 
but more generally endowed ^vith no hereditary o<l- 
vantoge beyond an honorary precedence. A less 
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obvious inference from the Scriptural accounts is 
that they seem to plant us on the traces of the 
breach which is first effected in the empire of the 
parent. The families of Jacob and Esau separate 
and form two nations ; but the families of Jacob’s 
childi'en hold together and become a jicople. This 
looks like the immature germ of a state or common- 
wealth, and of an order of rights superior to the 
claims of family relation. 

If I were attempting, for the more special pur- 
poses of the jurist, to express compendiously the 
characteristics of the situation in which mankind 
disclose themselves at the dawn of their history, I 
should be satisfied to quote a few veises fr'om the 
Odyssee of Homer : 

toiai¥ d* oi^T uyopoi 

• • . di fjcaoTor 

ovd* dXiyoircriv. 


“ They have neither assemblies for consultation nor 
themistea, but every one exercises jurisdiction over 
his wives and his children, and they pay no regard 
to one another.” These lines are applied to the 
Cyclops, and it may not perhaps be an altogether 
fanciful idea when I suggest that the Cyclops is 
Homer’s type of an alien and less advanced civilisa- 
tion ; for the almost j)hysical loathing which a 
primitive community feels for men of widely differ- 
ent manners from its own usually expresses itself 
by describing them as monsters, such as giants, or 
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even (which is almost always the case in Oriental 
mythology) ns demons. However that may be, the 
verses condense in themselves the sum of the hints 


which ai’e given us by legal antiquities. Men aie ] 
_^t seen distributed in perfectly in sulated gi’oups, | 
held together by olx?dicnce to the parent. Law is 
the parent’s word, but it Is not yet in the condition 
of those Uiemhtes which were analysed in the first 
chapter of this work. W’hen wo go forward to the 
state of society in which these early legal concep- 
tions show themselves as formed, we find that they 
still partake of the mystery and spontaneity which 
must have seemed to characterise a despotic father’s 
commands, but that at the same time, inasmuch os i 
they proceed from a sovereign, they presuppose lu 
u nion of fam ily groups in some wider organisation .' 
The nc.xt question is, what is the nature of this 
union and the degree of intimacy which it involves? 
It is just here that archaic law renders us one of 
the greatest of its services and fills up a gap which 
otherwise could only have been bridged by conjeo 


turc. It is full, in all its provinces, of the clearest 
indications that society in primitive times was notJ 
what it is assumed to be at present, a collection of » 
indiviiluals. In fact, and in the view of the men 
who composed it, it was an aggregation of famil{es.\ 


The contrast may be most forcibly expi’cssed by 
saying that the unit of an ancient so ciety was tl^ ' 
Family, of a m odeni society the Individual ./^ We 
must be prepared to find in ancient law all the cou' 
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sequences of tins difference. It is so framed as to 
be adjusted to a system of small independent cor- 
porations. It ia,thgrtifore scanty, because it is sup- 
plcm ented by tbe despotic commands of the heads 
of households. It is ceremonious, because the 
transactions to which it pays regal'd resemble inter- 
national concerns much more than the quick play 
of intei^course ^between individuals. Above all it 
has a peculiarity of which the full importance can- 
not be shown at present. It takes a view of Ufa 
wholly unlike any which appears in developed 
jurisprudence. ^"Corporations never die, and accord- 
ingly primitive law considers the entities ivith 
which it deals, i. e. the patriarchal or family groups, 
as perpetual and inextinguishable. \ Tliis view is 
closely allied to the peculiar aspect under which, in 
very ancient times, moral attributes present thera- 
selvea The moral elevation and moral debasement 
of the Individual appear to be confounded with, or 
postponed to, the merits and offences of the gi'oup 
to which the individual belongs. If the community 
sins, its guilt is much more than the sum of the 
offences committed by its members; the crime is 
a corporate act, and extends in its consequences to 
many more pei’sons than have shared in its actual 
pei'petratiou. If, on the other hand, the individual 
is conspicuously guilty, it is his children, his kins- 
folk, his tribesmen, or his fellow-citizens, who suffer 
with him, and sometimes for him. _ It thus happen s 
that the ide as of moral responsibility and retribu- 


Digitized by Google 



vHAr. T. PRIMITIVE SOCIETY AND ANCIENT LAW, 128 


,tion often seem to be more clearly realised at very 
.anc ient than at more advanced period s, fo r^ as t he 
. fam ily group is immo rtal, and its liability to pun- 
.. iBbiiient indefinitCj the primitive mind is not per - 
plexed by tLe questio ns wliich become t rou bles om e 
as s oon M .tbp. in dividual is cnnceiv etljia- altogetlier 
.separa te fr om the group. One step in the transition 
from the ancient and simple view of the matter to 
the theqjogical or metaphysical e.xplanation of later 
days is marked b y the early Greek notion of an in- 
hented curse. The bequest received by his pos- 
terity from the original criminal was not a liability 
to punishment, but a liability to the commission of 
fresh ofFeuces ivhich drew with them a condign 
retribution ; and thus the responsibility of the 
family was reconciled with the newer phase of 
thought which limited the consequences of crime to 
the person of the actual delinquent. 

It would be a very simple explanation of the 
origin of society if we could base a general conclu-. 
sion on the hint furnished us by the Scriptural ex- 
ample ali’cady adverted to, and could suppose that 
communities began to exist wherever a family held 
together instead of separating at the death of its 
patriarchal chieftain. In most of the Greek stated 
and in Rome there long remained the vestiges of an 
ascending scries of groujw out of which the StaW' 
was at first constituted. The Family, House, and 
Tribe of the Romans may be taken as the type of 
them, and they are so desci’ibcd to us that we can 
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scarcely help conceiving them as a system of concen- 
tric circles which have gradually expanded from the 
same point. The elemen t ary g rou p is the Family , 
connected by common subjection to the highest male 
ascendant. The a ggrega tion of Families forms the 
Gens o r House . The a ggregation of Houses mak es 
t he Tr ibe. The aggregation of Tribes constitutes 
the C ommon wealth . Are we at liberty to follow 
these indications, and to lay down that the com - 
monwealth is a collection ^ persons un ited by 
comm on descent from the progenitor of an or igina l 
family ? O f this we may at least be certain, th at all 
anci ent societie s rega rded themselvM ns ha ving pro- 
ceeded from one_original stock, and even laboured 
under an incapaaty for comprehending any reason 
except this for their holding together in political 
union. The history of political ideas begins, in fact, 
with the assumption that kinship in blood is the sole 
possible ground of community in political functions ; 
nor is there any of those subversions of feeling, which 
W’e term emphatically revolutions, so startling and 
so complete as the change which is accomplished 
when some other principle — such ns that, for in- 
stance of local conlig^uUy — establishes itself for the 
first time as the basis of common political action. 
It may b e allirnied then of early coniinonwenltlis 
that their citizens considered all the gro ups in which 
diey claimed membership to be founded on common 
lineage. What was obvious!^ true of the Family 
wasHbelieved to be true, fiist of the House, next of 
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the Tribe, lastly of the State. And yet we find that 
along with this belief, or, if we may use the word, 
this theory, each community preserved records or 
traditions which distinctly showed that the funda- 
mental assumption was false. Whether we look to 
the Greek states, or to Rome, or to the Teutonic 
aristocracies in Ditmarsh which furnished Niebuhr 
with so many valuable illustrations, or to the Celtic 
clan associations, or to that strange social organisa- 
tion of the Sclavonic Russians and Poles which has 
only lately attracted notice, everywhere we discover 
traces of passages in their history when men of alien 
descent were admitted to, and amalgamated with, 
the original brotherhood. Adverting to Rome 
singly, we pe rceive that the primary group, _the 
Family, was being constantly adulterated.by.the^ 
practice of adoption, while stories seem to have been 
always current respecting the exotig. extraction of 
one of the original Tribes and concerning a large 
addition to the Houses made by one of the early 
kings. The composition of the state uniformly as- 
sumed to be natural, was nevertheless known to bo 
in great measure artificial. This conflict between 
belief or theory and notorious fact is at firet sight 
extremely perplexing; but what it really illustrates 
is the efficiency with which Legal Fictions do their 
work in the infancy of society. The earliest and i 
most extensively einployed of legal fictions .w as that 
which permitted family relations t o be created arti- 
ficially. and there is none to which I conceive man- 



120 PRIMITIVE SOCIETY AND ANCIENT LAW. chap, t. 


kind to b e more deeply indeb ted. If it had never 
existed, I do not see how any one of the primitive 
groups, whatever were their nature, could have ab- 
sorbed another, or on what terms any two of them 
could have combined, except those of alisolute supe- 
riority on one side and absolute subjection on the 
other. No doubt, when with our modern ideas we 
contemplate the union of independent communities, 
we can suggest a hundred modes of caiTying it out, 
the simplest of all being that the individuals com- 
prised in the coalescing groups shall vote or act 
together according to local propinquity; but the 
idea th at a numbe r of persons should ex ercise poli ti- 
/ cal r ights i n c ommon simply because they hap pene d 
I to li ve, wi t liin the same topographical limits w as u t- 
I terly strange and monstrou s to primitiv e antiquity . 
Vj The expedient which in those times commanded fa- 
/ j vour was that the incoming popu lation should 
/ I themselves to be descended from the same stock as 
' t lie p eople on whom they were_engrafted ^ 
_jprjMi_sely the good faith of this fiction, and the clost- 
I pess with which it seemed to imitate reality, that 
*' ^we“cann6tno^sv hope to underetand. One circum- 
stance, however, whlcli it is important to recollect, 
is that the*! formed the various political 

I groups were certainly in the habit of meeting 
together periodically, for the purpose of acknowl- 
edging and consecrating their association by com- 
mon sacrifice^. Strangers amalgamated with the 
brotherhood were doubtless admitted to these socri- 
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ficea ; and when that was once done, we can believe 
that it seemed equally easy, or not more difficult, to 
conceive them as shai-ing in the common lineage. 

The co nclusion then whic h is s uggested by the evP 
deuce is, not that all early societies were formed by^ 
descent from the same ancestor, but that all of thera^ 
wLich had any permanence and solidit y ci ther ^re' 
so descended or assumed that the y w ere. An in* 
definite number of causes may have shattered the 
primitive groups, but wherever their ingredients 
recombined, it was on the model or principle of an 
association of kindred. Whatever were the fact., all 
thought, language, and law adjusted themselves to 
the assumption. But though all this seems to me to 
1)0 established with reference to the communities 
with whose records we are acquainted, the remainder 
of their history sustains the position before laid 
down as to the essentially transient and terminable 
infiuence of the most powerful Legal Fictions. At 
y>me point of time — probably as soon as they felt 
themselves strong enough to resist extrinsic pressure ' 
— all these states cc.Tsed to recruit themselves b y 
factitious c.xtcnsioiis of consanguinity . They neces* ' j '' 
sarily, ^ therefore, became A rUtocracies, in all coses | 
where a fresh population from any cause collected I 
around them which could put in no claim to com-f 
niunity of origin. Their sternness in maintaining 
the central ])iinciplo of a system under which po- 
litical rights were ntbiinnblo on no terms whatever 
except connexion in bl«x)d, real or artificial, taught 
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};^heir inferior a nother principle, which proved to 
be endowed with a far higher measure of vitality. 
“ pri nciple of local c<mtiguity^ now recog- 

everywhere as the condition of community in 
AT political functions. A new set of political ideas 
I came at once into existence, which, being those of 
L ouiselves, our contemporaries, and in great measure 
of our ancestois, rather obscure our perception of 
the older theory which they vanquished and de- 
throned. 

*^he Family then is the type of an archaic soci- 
ety in all the modifications which it was capable of 
assuming ; but the family here spoken of is not ex- 
actly the family as nnderctood by a modern. In 
order to reach the ancient conception we most give 
to our modern ideas an important extension and an 
important limitation. We must look on the fa mily . 
as_constantly enlarged by the absorption of ^mn- 
_geis_within its circle, and_we must try to regard the 
fict ion of adop tion M .so closely si mula ti ng the rea l i- 
ty of kinship tha^neither law nor opinion makes the 
slightest difference between a real and an adoptive 
connexion. On the other hand, the peisons theo- 
retically amalgamated into a family by their common 
descent are practically held together by common obe- 
dience to their highest living ascendant, the father, 
grandfather, or great-grandfather. The patriarchal 
authority of a chieftain is as necessary an ingredient 
in the notion of the family group as the fact (or as- 
sumed fact) of its having sprung from his loins; 
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and hence we must understand tha t if t here be any 
j^rsons who, however truly included in the brother- 

hood by virtue of their blood-relationshij), have 

nevertheless de facto withdrawn themselves from 

the^®™?***® **“i®rj . ^)^.®y. ?ii‘® ^i^®.^®* 

ginning of law, considered as lost to the family. It 
is this patriarchal aggregate — the modern family 
thus cut down on one side and extended on the 
other — which meets us on the threshold of primitive 
jurisprudence. Older probably than the State, the 
Tribe, and the House, it left traces of itself on pri- 
vate law long after the House and the Tribe had j 
been forgotten, and long after consanguinity had 
ceased to be associated with the composition of • 
States. It will be found to have stamped itself on , 
all the great departments of jurisprudence, and may ' 
be detected, I think, as the true source of many of . 
their most important and most durable characteris- 
tics. At the outset, the |>eculiaritie8 of law in its 
most ancient state lead us irresistibly to the conclu- | 
sion that it took precisely the same view of the * 
family group which is taken of individual men by j 
the systems of rights and duti<,*s now prevalent | 
throughout Europe. There are societies open to our 
observation at this very moment w'hose laws and 
usages can scarcely be explained unless they are 
supposed never to have emerged from this primitive 
condition ; but in communities more fortunately cir- 
cumstanced the fabric of jurisprudence fell gradu- 
ally to pieces, and if we carefully observe the disin- 
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tegrntion we shall perceive that it took place prin- 
cipally in those portions of each system which were 
most deeply affected by the primitive conception of 
the family. In one all-important instance, that of 
the Roman law, the change was effected so slowly, 
that from epoch to epoch we can observe the line and 
direction which it followed, and can even give some 
idea of the ultimate result to which it was tending. 
And, in pursuing this last inquiry, we need not suf- 
fer oui-selves to be stopped by the imaginary barrier 
which separates the modern from the ancient world. 
For one effect of that mixture of refined Roman law 
with primitive barbaric usage, which is known to us 
by the deceptive name of feudalism, was to revive 
many features of archaic jurisprudence which had 
died out of the Roman world, so that the decom- 
position which had seemed to be over commenced 
again, and to some extent is still proceeding. 

On a few systems of law the family organisa- 
tion of the earliest society has left a plain and broad 
mark in the life-long authority of the Father or 
other ancestor over the person and. property of his 
descendants, an authority which we may conve- 
niently call by its later Roman name of Patria Po- 
testas. No feature of the rudimentary associations 
of mankind is deposed to by a greater amoiint of 
evidence than this, and yet none seems to have dis- 
appeared so generally and so rapidly from the 
usages of advancing communities. Gaius, writing 
under the Antonines, describes the institution as 
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distinctively Roman. It is true, that had he glanced 
across the Rhine or the Danube to those tribes of 
barbarians which were exciting the cuiiosity of some 
among his contemporaries, he would have seen ex- 
amples of patriarchal power in its crudest form ; 
and in the far East a branch of the same ethnical 
stock from which the Romans sprang was repeating 
their Patria Potestas in some of its most technical 
incidents. But among the races understood to be 
comprised within the Roman empire, Gains could 
find none which exhibited an institution resembling 
the Roman “ Power of the Father,” except only the 
Asiatic Galatas. There are reasons, indeed, as it 
seems to me, why the direct authority of the ances- 
tor should, in the greater number of progressive 
societies, very shortly assume humbler proportions 
than belonged to it in their earliest state. The im- 
plicit obedience of rude men to their parent is 
doubtless a primary fact, which it would be absurd 
to explain away altogether by attributing to them 
any calculation of its advantages ; but, at the same 
time, if it is natural in the so ns to ol>ey the father, 

him 

ih.r_ superior strength or superior ^visdom. Hen ce, 
when societies are placed under circu mstan ces which 
cause an especial value to be attached to bodily and 
men tal vigour, there is an influence at work which 
tends to confine the Patria Potestas to~ the cases 
where its ])08scssor. is .actuaily-skilful _ and_ strongTI- 
When we oFtaln ~oW firsi *glira’pse of organised 
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Hellenic society, it seems as if supereminent wisdom 
would keep alive the father’s power in persons 
whose bodily strength had decayed ; but the rela- 
tions of Ulysses and Laertes in the Odyssey appear 
to show that, where extraordinaiy valour and sa- 
gacity were united in the son, the fatiier in the de- 
crepitude of ago was deposed fix>m the headship of 
the family. In the mature Greek jurisprudence, 
the rule advances a few steps on the practice hint- 
ed at in the Homeric literature ; and though very 
many traces of stringent family obligation remain, 
the d ii'ect authority of the parent is limi ted, as i n 
European c od es, to. the , nonage or minority of th e 
children, or , in oth er word s, to_the period durii^ 
which their mentel.and physical inferiorit y may 
al ways b e, pr esumed. The Roman law, however, 
with its remarkable tendency to innovate on ancient 
usage only just so far as the exigency of the com- 
monwealth may require, preserves both the prime- 
val institution and the natural limitation to which 
I conceive it to have been subject. In every rela- 
V tion of life in whic h the co llective co mmunity mig ht 
\ have o ccasi o n to a vail i tse lf of his wisd om and 
\ atr ensrth. for all pui^qses of counsel or of war, the 
\filiu3 familias, or S on under Power, was as free as 
( Ins father. It was a maxim of Roman jurispni- 
dence that the Patria Potestas did not extend to 
the Jus Publicum. Father and son voted together 
in the city, and fought side by side in the field ; 
indeed, the eon, as general, might happen to com- 
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mond tLe father, or, ns magistrate, decide on hia 
contracts and punish his delinquencies. But in al l^ 
the relations crea ted bjr P rivate Law, the son lived 
under a dmnestic despotism which, considering the 
severity it retained to the last, and the number of 
centuries througli which it endured, constitutes one ' 
of the strangest j)robleujs in legal history. 

The Patria Potestas of the Romans, which is 
necessarily our tyj>e of the primeval paternal au- 
thority, is equally difficult to understand as an in- 
stitution of civilized life, whether wo consider its | 
incidence on the person or its effects on property. 
It is to be regretted that a chasm which exists in 
its history cannot be more completely filled. So far ' 
as regoi’ds the person, the j>arent, when our infor- 
mation commences, has over his children the ju9 
vitoB necisque, the jxjwer of life and death, and a 
fortiori of uncontrolled corporal chastisement ; ho 
can modify their persw^nal condition at plensure ; he 
can give a wife to his son ; he can give his daugh- 
ter in marriage ; he can divorce his children of 
either sex ; he can transfer them to another family 
by adoption ; and he can sell them. Late in the 
Imperial j>eriod we find vestiges of all these powers, 
but they are reduced Avithin very narrow limits. 
The unqualified right of domestic eha-stisement has 
bwome a right of bringing domestic ofiences under 
the cognisance of the civil magistrate ; the privilege 
of dictating mamage has declined into a condition- 
al veto ; thfe liberty of selling has been virtually 
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I abolished, and adoption itself, destined to lose al- 
I most all its ancient importance in the reformed sys- 
tem of J ustinian, can no longer be effected without 
' the assent of the child transferred to the adoptive 
parentage. In short, wo are l>oiight very close to 
the verge of the ideas which have at length pre- 
vailed in the modern world. But between these 
widely distant epochs there is an interval of ob- 
scurity, and we can only guess at the causes which 
permitted the Patria Potestas to last as long as it 
did by rendering it more tolerable than it appears. 
The active discharge of the most important among 
the duties which the son owed to the state must 
have tempered the authority of his parent if they 
did not annul it. We can readily perauade our- 
selves that the paternal despotism could not be 
brought into play without great scandal against a 
man of full age occupying a high civil office. Dur- 
ing the earlier history, however, such cases of prac- 
tical emancipation would be rare compared with 
those which must have been created by the constant 
wars of the Roman republic. The military tribune 
and the private soldier who were in the field three 
quaileis of a year during the earlier contests, at a 
later period the preconsul in chaige of a province, 
and the legionaries Avho occupied it, cannot have 
had practical reason to regard themselves as the 
I slaves of a despotic master ; and all these avenues 
^ of escape tended constantly to multiply themselves. 
Victories led to conquests, conquests to occupations; 
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the mode of occupation by colonies was exchanged 
for the system of occupying provinces by standing 
armies. Each step in advance was a call for the 
expatriation of more Roman citizens and a fresh 
draft on the blood of the failing Latin race. We 
may infer, I think, that a strong sent iment in favour 
of the relaxation of the I^tria Potest as had becom e 
fixed by the time tlmt the pac ification of the wo rld 
commenced on the establishment of the Em pire. 
The fii-st senous blows at the ancient institution are 
attributed to the earlier Csesars, and some isolated 
interferences of Trajan and Hadrian seem to have 
prepared the ground for a series of express enact- 
ments whicli, though we cannot always determine 
their dates, we know to have limited the father’s 
powers on the one hand, and on the other to have 
multiplied facilities for their voluntary surrender. 
The older mode of getting rid of the Potestas, by 
effecting a triple sale of the son’s jMJison, is evi- 
dence, 1 may remark, of a very early feeling against 
the unnecessary prolongation of the j>owers. Tlie 
rule which declared that the son should 1x3 free 
after having been three times sold by his father 
seems to have been originally meant to entail penal 
consefpienccs on a practice which revolted even the 
im|K3rfect morality of the primitive Roman. But 
even before the publication of the Twelve Tables it 
had btx'ii turutxl, by the ingenuity of the juriscon- 
sults, iuto an exj>edient for destroying the parental 
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autliority wherever the father desired that it should 
cease. 

Many of the causes which helped to mitigate the 
stringency of the father’s power over the persons of 
his children are doubtless among those which do 
inot lie upon the face of history. We cannot tell 
[how far public opinion may have paralysed an au- 
'/ j thority which the law conferred, or how far natural 
/affection may have rendered it endurable. But 
I though the powers over the person may have been 
/latteily nominal, the whole tenour of the extant 

/ / Roman jurispnidenco suggests that tlm father’s 
right s over the son’s property were always exercised 
wit hout scruple to the full extent to which _piey 
were s anctioned b y law . There is nothing to as- 
tonish us in the latitude of these lights when they 
first show themselves. The ancient law of Rome 
forbade the Children under Power to hold property 
apart from their parent, or (we should rather say) 
never contemplated the possibility of their claiming 
a separate ownership. 'Plie father was entitled to 
take the whole of the son’s acquisitions, and to en- 
joy the benefit of his contracts without being en- 
tangle^l in any compensating liability. So much ns 
this we should expect from the constitution of the 
earliest Roman society, for ive can hardl y form a 
notion of the pnmitive family group unless we sup- 
pose that its memberc brought their earn ings of all 
kinds into the common ^ock while they wore un- 
aUe tobind it by improvident individual enga ge- 
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ments. The true enigma of the Patria Potestas ' 
does not reside here, but in the slowness with which 
these proprietary privileges of the parent were cur* 
tailed, and in the circumstance that, before they 
were seriously diminished, the whole civilised world 
was brought within their sphere. No innovation 
of any kind was attempted till the fir s t -years of the 
Empire, when the acquisitions-of— 8eldiers~on_8er*_ 
vice were withdrawn froin_tlie_o]>eratiou of the ' 
Patria Potestas, doubtless ns j>art of the reward of 
the armies which had overthrown the free common- 
wealth. Three centuries afterwards,_the same im- 
munity was extended to the earnings of persons who 
were in the civil employment of the state. Both 
changes were obviously limited in their application, 
and they were so contrived in technical form as to 
interfere as little as possible with the principle of 
Patria Potestas. A certain qualified and dependent 
ownership had always been recognised by the Ro- 
man law in the jicnjuisitcs and savings which 
slaves and sons under |>ower were not compelled to 
include in the hotisehold accounts, and the special 
name of this j)ermissive property, Peculium, was a|> 
plied to the acquisitions newly relieved from Patria 
Potestas, which were called in the case of soldiers 
Castrense Peculium, and Quasi-cast reuse Peculium 
in the case of civil seiwants. Other modifications 
of the parental privileges followed, which showed a 
less studious outward respect for the ancient prin- 
ciple. Shortly after the introduction of the Quasi- 
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castrenso Peculium, Constantine the Great took 
away the father’s absolute control over property 
which his children had inherited from their moth- 
ers, and reduced it to a imif/’uct, or life-interest. A 
few more changes of slight importance followed in 
the Western Empire, but the furthest point reached 
was in the East, under Justinian, who enacted that 
unless the acquisitions of the child were derived from 
the parent’s own property, the parent’s rights over 
them should not extend beyond enjoying theii* 
produce for the period of his life. Even this, the 
utmost relaxation of the Roman Patria Potestas, left 
it fai* ampler and severer than any analogous insti- 
tution of the modem world. The earliest modern 
writers on jurisprudence remark that it was only 
the fiercer and ruder of the conquerors of the em- 
pire, and notably the nations of Sclavonic origin, 
which exhibited a Patria Potestas at all resembling 
that which was described in the Pandects and the 
Code, All the Gemianic immigrants seem to have 
recognised a corporate union of the family under 
the mund, or authority of a patriarchal chief ; but 
his powers are obviously only the relics of a de- 
cayed Patiia Potestas, and fell far short of those 
enjoyed by the Roman father. The Franks are 
particularly mentioned as not having the Roman 
institution, and accordingly the old French lawyers, 
even when most busily engaged in filling the in- 
terstices of barbarous custom with mles of Roman 
law, were obliged to protect themselves against the 
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intrusion of the Potestas by the express maxim, 
PuyBsance de phre en France n'a lieu. The te- 
nacity of the Romans in maintaining tliis relic of 
their most ancient condition is in itself remarkable, 
but it is less remarkable than the diffusion of the 
Potestas over the whole of a civilisation from which 
it had once disappeared. While the Castrenso Pe- 
culium constituted as yet the sole exception to the 
father's power over property, and while his power 
over his children’s persons was still extensive, the 
Roman citizenship, and with it the Pntria Potestas, 
were spreading into every corner of the Empire. 
Every African or Spaniard, every Gaul, Briton, or 
Jew, who received this honour by gift, purchase, or 
inheritance, placed himself under the Roman Law 
of Persons, and, though our authorities intimate 
that childi'en bom before the acquisition of citi- 
zenship could not be brought under Power against 
their will, children born after it and all ulterior de- 
scendants were on the ordinaiy footing of a Roman 
filixie familias. It does not fall within the province 
of this treatise to examine the mechanism of the 
later Roman society, but I may bo permitted to re- 
mark that there is little foundation for the opinion 
which represents the constitution of Antoninus 
Carocalla conferring Roman citizenship on the 
whole of his subjects os a measure of small import- 
ance. However we may interj>ret it, it must have 
enormously enlarged the sphere of the Patria Po- 
testas, and it seems to me that the tightening of 
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family relations which it eflfected is an agency which 
ought to he kept in view more than it has been, 
in accounting for the great moral revolution which 
was transforming the world. 

Before this branch of our subject is dismissed, it 
should bo observed that the Paterfamilias w as an- 
>/ Bwer able forjthe ddicts^or torts') of his Sons under 
Pow er. lie was similarly liable for the torts of his 
slaves ; but in both cases he originally possessed 
the singular privilege of tendering the delinquent’s 
person in full satisfaction of the damage. Tlie re- 
sponsibility thus incurred on behalf of sons, coupled 
with the mutual incapacity of Parent and Child 
under Power to sue one another, has seemed to 
some jurists to be best explained by the assump- 
tion of a “ unity of person ” between the Paterfa- 
milias and the Filiusfamiliaa In the Chapter on 
Successions I shall attempt to show in what sense, 
and to what extent, this “ unity ” can be accepted 
as a reality. I can only say at present that these 
responsibilities of the Paterfamilias, and other legal 
, phenomena which will be discussed hereafter, ap- 
' pear to me to point at certain duties of the pnmi- 
tive Patriarchal chieftain which balanced his Hghts. 
I conceive that, Jf jie disposed absolutely of t]m 
pei^ns and fortune of his clansmen, this represe nta - 
tive ownersh ip was c oextensive wi^ a liability to 
provide for all mernbers of the brotherhood out of 
the common fund. \ The difficulty is to throw our- 
selves out of our habitual associations sufficiently 
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for conceiving the nature of his obligation. It was 
not a legal duty, for law had not yet penetrated 
into the precincts of the Family. To call it moral 
is perhaps to anticipate the ideas belonging to a 
later stage of mental development ; but the e.xpres- 
sion “ moral obligation ” is significant enough for 
our pui*pose, if we understand by it a duty semi- 
consciously followed and enforced rather by instinct 
and habit than by definite sanctions. 

The Patria Potestaa, in its normal shape, has not 
been, and, as it seems to me, could not have l>een, a 
generally durable institution. The proof of its for- 
mer univereality is therefore incomplete so long as we 
consider it by itself ; but the demonstration may be 
earned much further by examining other depart- 
ments of ancient law which depend on it ultimately, 
but not by a thread of connexion visible in all its 
parts or to all eyes. Let us turn for example to 
Kinship , or in other words, to t he scale on which 
Um proximity of rel ati v w to. e^h other is c alculate d 
in archaic jurispr udenc e. Here again it will be 
convenient to employ the Komon tenns. Agnatic 
and Cognatic relationship. Cognatic relationship 
is simply the conception of kinship familiar to 
modern ideas ; it is the relationship arising through 
common descent from the same pair of married per- 
sons, whether the descent be traced through males 
or females, relationship is something very 

difierent : it excludes a number of persons whom 
we in our day should certainly consider of kin to 
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ourselves, and it includes many more whom we 
should never reckon among our kindred. It is in 
truth the connexion existing between the members 
of the Family, conceived as it was in the most an- 
cient tiraea The limits of this connexion are far 
fi’om conterminous with those of modern relation- 
ship. 

_ ■ / Cofirnates then are all those persons who can 

^ trace t hei r blood t o a single ancestor and anc es- 
tress ; or, if we take the sti'ict technical meaning of 
the word in Roman law, they are all who trace 
their blood to the legitimate niamage of a common 
pair. “ Cognation ” is therefore a relative term, and 
the degree of connexion in blood •which it indicates 
depends on the particular maninge which is selected 
as the commencement of the calculation. If we be- 
gin with the marriage of father and mother. Cogna- 
tion will only express the relationship of brothers 
and sisters ; if Ave take that of the gi’andfuther and 
grandmother, then uncles, aunts, and their descend- 
ants Avill also be included in the notion of Cogna- 
tion, and following the same process a larger num- 
ber of Cognates may be continually obtained by 
choosing the starting point higher and higher up 
in the line of ascent. All this is easily understood 
by a modem ; but who are the A gnate s ? In the 
fii-st place, they are all the Cognates who trace 

' Ibeii^ comjexjpn^ exclusively „thn?ugh .JiKil^ A 
table of Cognates is, of course, formed by taking 
each__lmeal ance^r in turn and including al l hi s 
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descendants of both sexes in the tab ula r view ; if 
then, in ti*ncing the various branches of such a 
genealogical table or tree, we stop whenever we 
come to the name of a female and pursue that par- 
ticular branch or ramification no further, all who 
^remain after the descendants of wqmen have been 
excluded ore Agnates , and their connexion together 
is Agnatic Relationship. I dwell a little on the 
process which is practically followed in separating 
them from the Cognates, because it explains a me- 
morable legal maxim, “ Mulier cat finis famillsB” — 
a woman is the tenninus of the family. A female 
name closes the branch or twig of the genealogy in 
which it occurs. None of the desc endants of a fe- 
male ore incl ude d in the primit ive not ion otJamily • 
relationship. 

Iff the system of archaic law at which we are 
looking bo one which admits Adoption, we must 
ndd_ to the Agnate^ obtained all persons, ma le 
or female, who have been brought into the F amily 
Jjy the artific ial extension of its lioundaries. But 
the descendants of such persons will only be Ag- 
nates, if they satisfy the conditions which have just 
been descriWd. 

What then is the reason of this arbitrary inclu- 
sion and exclusion ? Why should a conception of 

^ iimlude stra ngers brought 
i nto t he family by adoption^ ^ neve rtheless so nor- . 
J!9^_ ,f9_s^LMt_pu^ the descend ants of a female 
member ? To solve these questions, we must recur 
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to the Patria Poteataa, The foundation of Agna- 
tion is not the marriage of Father and Mother, but 
the authority of the Father. All persons are Ag - i 
natically connected together Avho are under th e ! 
. same Pat ernal Power, or who h ave been un der i t. 
pr who m ight have been under it if t heir li neal an- 
cestor ha d lived long enough to exerc ise his emp ire. 
In truth, in the primitive view. Relationship is ex- 
actly limited by Patria Potestaa Where the Po- 
testas begins. Kinship begins ; and therefore adop- 
tive relatives are among the kindred. Where the* 
Potestas ends. Kinship ends; so that a son emanci - 
pated b y his father lo.scs all rights of Agnation. 
And here we have the reason why the descendants 
of females are outside the limits of ai'chaic kinship. 

If a woman died unmarried, she could have no le- 
gitimate descendants. If she married, her children 
fell under the Patria Potestas, not of her Father, 
but of her Husband, and thus were lost to her own 
family. It is obvious that the organisation of primi- 
tive societies would have been confounded, if men 
•had called themselves relatives of their mother’s rel- 
atives. The inference would have been that a per- 
son might be subject to two distinct Patria) Potes- 
tates ; but distinct Patrio) Potestates implied dis- 
tinct jurisdictions, so that anylx)dy amenable to 
two of them at the same time would have lived 
under two different dispensations. As long as the 

( Family was an imperiuin in imperio, a community 
within the commonwealth, govenied by its own in- 
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atitutions of whicli the parent was the source, the 
limitation of relationship to the Agnates was a nec- 
essary security against a conflict of laws in the 
domestic forum. 

The Parental Powers proper are extinguished by 
the death of the Parent, but Agnation is as it were 
a mould which retains their imprint after they have 
ceased to exist. Hence comes the interest of Agna- 
tion for the inquirer into the history of jurispru- 
dence. The powers themselves are discernible in 
compai’atively few monuments of ancient law, but 
Agnatic Relationship, which implies their former 
existence, is discoverable almost everywhere. There 
are few indigenous bodies of law belonging to com- 
munities of the Indo-European stock, which do not 
exhibit peculiarities in the most ancient part of 
their structure which ai-o clearly referable to Ag- 
nation. In Hindoo law, for example, which is satu- 
rated with the primitive notions of family depend- 
enc)', kinship is entirely Agnatic, and I am in- 
formed that in Hindoo genealogies the names of 
women are generally omitted altogether. The same 
view of relationship pervades so much of the laws 
of the races who overran the Roman Empire as ap- 
pears to have really formed part of their primitive 
usage, and we may suspect that it would have per- 
petuated itself even more than it has in modern 
European jui’isprudcncc, if it had not been for the 
vast influence of the later Roman law on modem 
thought The Prrotors early laid hold on Cogna- 
10 
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tion as the natural form of kinship, and spared no 
paiMin purifying thew system from the older co n- 
ception. Their ideas have descended to us, but still 
f Agnation are to be seen in many of the 
r^es of succeMidn" after death. The exclu- 
jioi^of females and their children from govern- 
mental functions, commonly attributed to the usage 
of the Salian Franks, has certainly an agnatic origin, 
being descended from the ancient Gennnn nile of 
succession to allodial property. In Agnation too 
is to be sought the explanation of that extraordi- 
nary rule of English Law, only recently repealed, 
which prohibited brothers of the half-blood from 
succeeding to one another’s lands. In the Customs 
of Normandy, the rule applies to uterine brothers 
only, that is, to brothers by the same mother 
but not by the same father j and, limited in this 
way, it is a strict deduction from the system, of Ag- 
nation, under which uterine brothers are no rela- 
tions at all to one another. When it was trans- 
planted to England, the English judges, who had no 
clue to its principle, interpreted it as a general pro- 
hibition against the succession of the half-blood, 
and extended it to coneanguineoue brothers, that is 
to sons of the same father by different wives. In 
all the literature which enshnnes the pi-etcnded 
philo.sophy of law, there is nothing more curious 
than the pages of elaborate sophistry in which 
Blackstone attempts to explain and justify the ex- 
clusion of the half-blood. 


/ traces c 
)^~modera 
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It may be shown, I think, that the Family, aa ^ 
Jheld togeth er b y the Patria Potestas, is the nidus 
out of which the entii'e La%v of Persons lias germi- _ 
Dated. Of all the chapters of that Ijiw the most 
iin]>ortant is that which is concerned with the 
status of Females. It has just been stated that 
Primitive Jurisprudence, though it does not allow 
a Woman to communicate any rights of Agnation to 
her descendants, includes herself nevertheless in the 
Agnatic bond. Indeed, the relation of a female to 
the family in which she was born is much stricter, 
closer, and more durable than that which unites 
her male kinsmen. We have several times laid 


down t hat early law takes notice of F ninilit^g npjy • 
this is the same thing os saying t,h»t- it only fnkpa 
notice of pprgnnn^f.vt»rcising and ac- 

cordingly the only principle on which it enfi*an- 
chises a son or grandson at the death of his Parent, 
is a consideration of the capacity inherent in such 
son or grandson to become himself the head of a new 
family and the root of a new set of Parental Powers. 
But a woman, of course, has no capacity of the 
kind, and no title accordingly to the liberation 
which it confers. Tliere is therefore a peculiar con- 
trivance of archaic jurisprudence for retaining her 
in the bondage of the Family for life. This is the 
institution known to the oldest Roman law ns the 


Perjietual Tutelage of Women, under which a Fe- 
male, though relieved from her Parent’s authority 
by his decease, continues subject through life to her 
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nearest male relations, or to her Father’s nominees, 
as her Guardians. Perpetua l Gu ardians hip is ob - 
viously neiGier more nor le ss t han an artificial p ro- 
lon gat ion o f the Patna Potestes, when for oth er , 
• purposes it h a s been dissolved . In India, the sys- 
tem survives in absolute completeness, and its oper- 
ation is so strict that a Hindoo Mother frequently 
becomes the ward of her own sons. Even in Eu- 
rope, the laws of the Scandinavit^n nations respect- 
ing women preserved it until quite recently. The 
invaders of the Westeni Empire had it universally 
among their indigenous usages, and indeed their 
ideas on the subject of Guardianship, in all its 
forms, were among the most retrogressive of those 
which they introduced into the Western world. 
But from the mature Roman jurisprudence it had 
entirely disappeared. We should know almost 
nothing about it, if we had only the compilations 
of Justinian to consult ; but the discovery of the 
manuscript of Gains discloses it to us at a most in- 
teresting epoch, just when it had fallen into com- 
plete discredit and was verging on extinction. The 
great jurisconsult himself scouts the popular apolo- 
gy offered for it in the mental inferiority of the 
female sex, and a considerable part of liis volume is 
taken up with descriptions of the numerous expe- 
dients, some of them displaying extraordinary in- 
genuity, which the Roman lawyers had devised for 
enabling Women to defeat the ancient rules. Led 
by their theoiy of Natural Law, the jurisconsults 
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Lad evidently at this time assumed the equality of 
the sexes as a principle of their code of equity. 
The restrictions which they attacked were, it is to 
be observed, restrictions on the disposition of jirop- 
erty, for which the assent of the woman’s guardians 
was still formally reqiiii*ed. Control of her per- 
son was appaiently quite obsolete. 

Ancient law subordinates t he woman _to_her 
blood- relations, while a prime phenomenon of mod7" 
ern jurisprudence be^ her subordination to he^ 
husband. The history of the change is remarkable. 
It begins far back in the annals of Rome. An- 
ciently, there were three modes in which marriage 
might be contracted according to Roman usage, one 
involving a religious solemnity, the other two the 
observance of certain secular fonnalities. By the 
religious marriage or Confarrealion ; by the higher 
form of civil maniage, which was called Coemption ; 
and by the lower form, which was termed UsuSy 
the Husband acquired a number of rights over the 
person and property of his wife, which were on the 
whole in excess of such as aie conferred on him in 
any system of modern jurispnidence. But in what 
capacity did he acquire them ? Not as JIushand, but 
as Father. By the Confarreation, Coemption, and 
Usus, the woman passed in mannm vud, that is, 
in law she became the Daughter of her husband. 
She was included in his Patria Potestas. She in- 
curred all the liabilities springing out of it while it 
subsisted, aud surviving it when it had expired. 
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All her property became absolutely his, and she 
was retained in tutelage after his death to the 
guardian whom he had appointed by will. These 
three ancient forms of marriage fell, however, grad- 
' ually into disuse, so that, at the most splendid pe- 
riod of Roman greatness, they had almost'enti'i^ly 
given place to a fashion of wedlock — old apparent- 
ly, but not hitherto considered reputable — which 
was founded on a modification of the lower form 
of civil mairiage. Without explaining the techni- 
cal mechanism of the institution now generally pop- 
ular, I may describe it as amounting in law to little 
more than a temporary deposit of the woman by 
her family. The rights of the family remained un- 
impaired, and the lady continued in the tutelage of 
guardians whom her parents had appointed and 
whose privileges of control oven’ode, in many ma- 
terial respects, the inferior authority of her hus- 
I band. The consequence w as that th e si tuation of 
! the Roman female, whether man’ied or unmarried, 
I became one of great personal and _proprietnry inde- 
. pendence, for the tendency of the later law,,aa I 
have already hinted, was to reduce the power of 
the guardian to a nullity, while the form of mar- 
riage in fashion conferred on the husband no com- 
pensating superi ority . But Christianity tended 
somewhat fi’om the very first to narrow this re- 
markable libeily. Led at first by justifiable dis- 
relish for the loose practice of the decaying heathen 
world, but afterwards hurried on by a passion of 
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asceticism, the professors of the new faith looked 
with disfavour on a marital tie which was in fact 
the laxest the Western world has seen. The latest 
Koman law, so far os it is touched by the Consti- 
tutions of the Christian Emperora, bears some 
marks of a reaction against the liberal doctrines of 
the great Antonine jurisconsults. And the prev- 
alent state of religious sentiment may explain why 
it is that modern jurisprudence, forged in the fur- 
nace of barbarian conquest, and formed by the fu- 
sion of Roman jurisprudence with patriarchal usage, 
has absorbed, among its rudiments, much more than 
usual of those rules concerning the position of 
women which belong peculiarly to an imperfect 
civilisation. During the troubled era which begins 
motlem history, and while the laws of the Ger- 
manic and Sclavonic immigrants remained super- 
posed like a separate layer above the Roman juris- 
prudence of their provincial subjects, the women 
of the dominant races are seen everywliere under 
various forms of archaic guardiunsliip, and the hus- 
band who tak<*3 a wife from any family except his 
own pays a money-price to her relations for the 
tutelage which they surrender to him. When we 
move onwards, and the code of the middle ages has 
been formed by tbe amalgamation of the two sys- 
tems, the law relating to women carries the stamp 
of its double origin. The principle of the Roman 
jurl‘<j)rudence is so far triumphant that unmarried 
females are genernllv (though there arc local excep- 
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^ tjons to t he ru le) relieved from the b ondage of th e 
family principle of the barbarian s 

has fixed the position of married women, and the 
husband has drawn to himself in his marital char- 
acter the powers which had once belonged to his 
wife’s male kindred, the only^ difference being tha t 
he no longer purchases his privileges. At this 
jpoint therefore the modern law of Western aud 
(Southern Europe begins to be distinguished by one 
J I of its chief characteristics, the comparative freedom 
it allows to unmarried women and widows, the 
, heavy disabilities it imposes on wives. It was very 
long before the subordination entailed on the other 


sex by marriage was sensibly diminished. The 
principal and most powerful solvent of the revived 
barbarism of Europe was always the codified juris- 
prudence of Justinian, wherever it was studied with 
that passionate enthusiasm which it seldom failed to 
awaken. It covertly but most eflicaciously under- 
mined the customs which it pretended merely to in- 
terpret. But the Chapter of law relating to mar- 
ried women was for the most part read by the light, 
not of Roman, but of Canon Law, which in no one 
particular departs so widely fi-om the spirit of the 
secular jurispnidence as in the view it takes of the 
relations created by marriage. This was in part 
inevitable, since no society which preserves any 
tincture of Christian institution is likely to restore 
to married women thepersonal liberty conferred on 
them by the middle Roman law, but the proprie- 
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tary disabilities of married females stand on quite a 
different basis from their pei-sonal incapacities, and 
it is by the tendency of their doctrines to. keep alive 
and consolidate the former, that the expositors-of 
the Canon Law have deeply injure<l civilisation. 
There are many vestiges of a stniggle between the 
secular and ecclesiastical piinciples, but the Canon 
Law nearly everywhere prevailed. In some of the 
French provinces, mairied women, of a rank below 
nobility, obtained all the powers of dealing with 
property which Roman jurisprudence had allowed, 
and this local law has been largely followed by the 
Code Napoleon ; but the state of the Scottish law 
shows that scrupulous deference to the doctrines of 
the Roman jurisconsults did not always extend to 
mitigating the disabilities of wives. Tlie system s 
liowc ver whic h are le ast indulgwit to married 
\ yom cn are invariably those which have followed 
t he C anon Li^w exclusively^ or those which, from 
the latenes8_oftheir contact with European ciyills^ 
tioii, have never had their archaisms _w 
TiiTe Danish and Swedish laws, harsh for many cen- 
turies to all females, are still much less favourable 
to wives than the generality of Continental codes. 
And yet more stringent in the proprietary inca- 
pacities it imjK)scs is the English Common Law, 
which borrows far the greatest number of its funda- 
mental principles from the jurisprudence of the 
Canonists. Indeed, the part of the Common Law 
which prescribes the legal situation of married 
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women may serve to give an Englishman clear no- 
tions of the great institution which has been the 
principal subject of this chapter. I do not know 
how the operation and nature of the ancient Patria 
Potestas can be brought so vividly before the mind 
as by reflecting on the prerogatives attached to the 
•husband by the pure English Common Law, and by 
recalling the rigorous consistency with which the 
•view of a complete legal subjection on the part of 
the wife is carried by it, where it is untouched by 
•equity or statutes, through eveiy department of 
rights, duties and remedies. The distance between 
the eldest and latest Roman law on the subject of 
Children under Power may be considered as equiv- 
alent to the difference between the Common Law 
and the jurisprudence of the Court of Chancery in 
the rules which they respectively apply to wives. 

If we were to lose sight of the true origin of 
Guardianship in both its forms, and were to employ 
the common language on these topics, we should 
find ourselves remarking that, while the Tutelage 
of Women is an instance in which systems of ar- 
chaic law push to an extravagant length the fiction 
of suspended lights, the rules which they lay down 
fi'/r the Guaidianshi]) of Male Orphans arc an ex- 
ample of a fault in precisely the opposite direction. 
Such systems terminate the Tutelage of Males at 
an extraordinary early period. Under the ancient 
Roman law, which may be taken as their type, the 
son who was delivered ft*om Patria Potestas by the 
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death of his Father or Grandfather remained under 
guardianship till an epoch which for general pur* 
poses may be described as arriving with his fifteenth 
year ; but the arrival of that epoch placed him at 
once in the full enjoyment of personal and proprie- 
tary independence. The per iod of minority a^ 
pears th erefore to have been as unrea sonably sli ort / \ v 

women_was ) 

preposterously long. But, in point of fact, there 
was no element either of excess or of shortcoming 
in the circumstances which gave their original form 
to the two kinds of guardianship. Neither the one 
nor the other of them was based on the slightest 
consideration of public or private convenience. The ' 
guardianship of mole orph ans wa s no more d e- ( 
sign^ originally to shield them till t he arriva l of 
years of discretion than the t utelage of women was 
.intende_d._ to project the other sex against its own 
feebleness . The reason why the death of the father 
delivered the son from the bondage of the family 
was the son’s capacity for becoming himself the 
head of a new family and the founder of a new ' 
Pulria Potestas ; no such capacity was possessed by 
the woman, and therefore she was ti^var enfranchised. ' 
Accordingly the Guardianship of Male Orphans 
was n contrivance for keeping alive the semblance 
of 8ulx)r(linatiun to the family of the Pai'eut, up to 
the time when the child was supposed capable of 
becoming a paretil huuself It was a prolongation 
of the Patria Potestas up to the period of bare 
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physical manhood. It ended with puberty, for the 
rigour of the tlieory demanded that it should be so. 
luasmueh, liowever, as it did not profess to con- 
duct the orphan ward to the age of intellectual 
maturity or fitness for affairs, it was quite unequal 
to the purposes of general convenience ; and this 
the Romans seem to have discovered at a very 
early stage of their social progress. One of the 
very oldest monuments of Roman legislation is the 
fZiex Lmtoria or Plcetoi'ia, which placed all fi’ce 
' males who were of full years and rights under the 
' temporary control of a new class of guardians, called 
Ouraiorea^ whose sanction was required to validate 
their acts or contracts. Tlie twenty-sixth year of 
the young roan’s age was the limit of this statutory 
supervision ; and it is exclusively with reference to 
the age of twenty-five that the terms “majority” 
and “ minority ” are employed in Roman law. Pu- 
pilage or wardahip in modern junsprudeuce has 
adjusted itself >vith tolerable regularity to the sim- 
ple principle of protection to the immaturity of 
youth both bodily and mental. It has its natural 
termination with years of discretion. But for pro- 
tection against physical weakness and for protection 
against intellectual incapacity, the Romans looked 
to two different institutions, distinct both in theory 
and design. The ideas attendant on both are com- 
bined in the modem idea of guardianship. 

The Law of Persons contains but one other 
chapter which can be usefully cited for our present 
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purpose. The legal rules bj which systems of ma- 
ture jurisprudence regulate the connexion of Master 
and Slave^ present no very distinct traces of the 
original condition common to ancient societies. But 
there are reasons for this exception. ITiere seems 
to be something in the institution of Slavery which 
has at all times either shocked or perplexed man- 
kind, however little habituated to reflection, and 
however slightly advanced in the cultivation of its 
moral instincts. The compunction which ancient 
communities almost unconsciously experienced ap- 
pears to have always resulted in the adoption of ; 
some imaginary principle upon which a defence, or ! 
at least a rationale, of slavery could be plausibly | 
founded. Very early in their history the Greeks ‘ 
explained the institution as grounded on the intel- ^ 
lectual inferiority of certain races and their conse- 
quent natural aptitude for the servile condition. 
The Romans, in a 6j)irit equally characteristic, de- i 
rived it from a supposed agi’eemeut between the 
victor and the vanquished in which the first stipu- 
lated for the pcipetunl services of his foe ; and the 
other gained in consideration the life which he had 
legitimately forfeited. Such theories were not only 
unsound but plainly unequal to the case for which 
they nffected to account Still they exercised pow- 
erful influence iu many ways. They satisfied the • 
conscience of the Master. They jieipetiiated and 
probably increased the debasement of the Slave. 
And they naturally tended to put out of sight the 
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relation in which servitude had originally stood to 
the rest of the domestic system. The relation, 
though not clearly exhibited, is casually indicated 
in many parts of the primitive law, and more par- 
ticularly in the typical system — that of ancient 
Rome. 

Much industry and much learning liave been be- 
stowed. in the United States of America on the 
question whether the Slave was in the early stages 
of society a recognised member of the Family. 
There is a sense in which an afBrmative answer 
must certainly be given. It is clear, from the testi- 
mony both of ancient law and of many primeval 
histories, that the Slave might under certain con- 
ditions be made the Heir, or Universal Successor, 
of the Master, and this significant faculty, as I shall 
explain in the Cliapter on Succession, implies that 
the government and representation of the Family 
might, in a particular state of circumstances, de- 
volve on the bondman. It seems, however, to be 
assumed in the American arguments on the subject 
that, if we allow Slavery to have been a primitive 
Family institution, the acknoAvledgment is pregnant 
with an admission of the moral defensibility of 
Negi'o-servitiido at the j)resent moment. What 
then is meant by saying that the Slave was origi- 
nally included in the Family ? Not that his situa- 
tion may not have been the fruit of the coarsest 
motives which can actuate man. The simple wish ' 
to use the bodily powers of another peraon as a ' 
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means of ministering to one’s own ease or pleasure 
^ is doubtless the foundation of Slavery, and as old 
I as human nature. When we speak of the Slave as 
anciently included in the Family, we intend to as- 
sert nothing as to the motives of those who brought 
him into it or kept him there; we merely imply 
' that the tic which bou nd him to his master was re- 
garded ns on e of th e same g eneral cha racte r wi th 
that which united ev ery ot^r nimbei^ofjlm gnmp 
to his c hieftain. Tliis consequence is, in fact, carried 
in the general assertion already made that the 
primitive ideas of mankind were unequal to com- 
prehending any basis of the connexion inter ee of 
individuals, apart from the relations of family. .The 
Family co nsi sted primarily of those who belonged 
to it by consanguinity, and next of thos e who h ad 
l>ee n engrafted on ii^ 1^ a doption ; bu t there wa s 
_still ajthird c1ms.s of persons who wert\ oiilyj^^ 
to it by common subjection to its head, and these 
^ye_re_ the Slaves. The born and the adopted sub- 
jects of the chief were raised al)ove the Slave by 
the certainty that in the ordinary course of events 
they would be relieved from bondage and entitled 
to exercise powers of their own ; but that the in- 
feriority of the Slave was not such as to place him 
outside the ]mlo of the Family, or such as to de- 
grade him to the footing of inanimate property, is 
clearly jiroved, I think, by the many traces which 
remain of his ancient capacity for inheritance in the 
last resort. It would, of course, be unsafe in the 
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highest degree to hazard conjectures how far the lot 
of the Slave was mitigated, in the beginnings of so- 
ciety, by having a definite place reserved to him in 
the empire of the Father. It is, perhaps, more 
probable that the son was practically assimilated 
to the Slave, than that the Slave shared any of the 
tenderness which in later times was shown to the 
son. But it may be asserted with some confidence 
of advanced and matured codes that, wherever 
servitude is sanctioned, the slave has uniformly 
greater advantages under systems which preserve 
some memento of his earlier condition than under 
those which have adopted some other theory of his 
civil degradation. The point of view from which 
jurisprudence regards the Slave is always of great 
importance to him. The Roman law was airested 
in its growing tendency to look upon him more and 
more as an article of property by the theory of the 
Law of Nature ; and hence it is that, wherever 
servitude is sanctioned by institutions which have 
been deeply affected by Roman jurispnidence, the 
servile condition is never intolerably uTetched. 
There is a great deal of evidence that in those 
American States which have taken the highly Ro- 
manised code of Louisiana as the basis of their ju- 
risprudence, the lot and prospects of the Negro-pop- 
ulation were better in many material res]>ects, until 
the letter of the fundamental law was overlaid by 
recent statutory enactments passed under the in- 
fluence of panic, than under institutions founded on 
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the English Common Law, which, as recently inter- 
preted, has no true place for the Slave, and can only 
therefore regai-d him as a chattel. 

We have now examined all paiis of the ancient 
Law of Pereons which fall within the scope of this 
treatise, and the result of the inquiry is, I trust, to 
give additiouiil definiteness and precision to our 
view of the infancy of jurisprudence. The Civil 
laws of States first make their appearance as the 
Themistes of a patriarchal sovereign, and we can 
now see that these Themistes are probably only 
a developed fonu of the irresponsible commands 
which, in a still eailier condition of the race, the 
head of each isolated household may have addressed 
to his wives, his children, and his slaves. But, 
even after the State has been organised, the laws 
have still an extremely limited application. Wheth- 
er they retain their primitive character as Themis- 
tes, or whether they advance to the condition of 
Customs or Codified Texts, they are binding not on 
individuals, but on Families. Ancient jurispru- 
dence, if a perhaps deceptive comparison may be 
cmplqyedj may be likened to I ntern ational La w, 
filling n othing, the interetices be- 

tween the great groups which are the atoms of so- 
ciety. In a community so situated, the legislation ' 
of assemblies and the jurisdiction of Courts reach 
only to the heads of families, and to every other in- ' 
dividual the rule of conduct is the law of his home, 

of which his Parent is the legislator. But the 
11 
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sphere of civil law, small at first, tends steadily to 
^ enlarge itself. The agents of legal change. Fictions, 
JRjuity, and Legislation, are brought in turn to 
, bear on the primeval institutions, and at every point 
j of the progress, a greater number of personal rights 
' (and a larger amount of property are removed from 
^the domestic forum to the cognizance of the public 
tribunals. The ordinances of the government ob- 
tain gradually the same efficacy in private concerns 
as in matters of state, and ai'e no longer liable to be 
overridden by the behests of a despot enthroned by 
each hearthstone. We have in the annals of Ro- 
man law a nearly complete history of the crumbling 
away of an archaic system, and of the formation of 
new institutions from the re-combined materials, in- 
stitutions some of which descended unimpaired to 
the modem world, while others, destroyed or cor- 
mpted by contact with barbarism in the dark ages, 
I had again to be recovered by mankind. When we 
i leave this jurisprudence at the epoch of its final re- 
construction by Justinian, few traces of archaism 
' can be discovered in any part of it e.xcept in the 
single article of the extensive powers still reserved 
to the living Parent. Everywhere else jn-inciples 
of convenience, or of symmetry, or of simplification 
— new principles at any rate — have usurped the 
authority of the jejune considerations which satis- 
I fied the conscience of ancient timea Everywhere 
I a new morality has displaced the canons of conduct 
' and the masons of acquiescence which were in unison 
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with the ancient usages, because in fact they were 
bom of them. 

The movement of the progressive societies has 
been uniform in one respect. Through all its cours e 
it has been distinguished by the gradual dissolution 
o^fomily dependency and the gir>yr t,li pf individiml 
obligation in its place. The individual is steadily 
substituted for the F amily, as the unit of, whicli.civil 
laws take account^ The advance has been accom- 
plished at varying rates of celerity, and there are 
societies not absolutely stationary in which the col- 
lapse of the ancient organisation can only be perceiv- 
ed by careful study of the phenomena they present. 
But, whatever its pace, the change has not been 
subject to reaction or recoil, and apparent retarda- 
tions will be found to have been occasioned through 
the absorption of archaic ideas and customs from 
some entirely foreign source. Nor is it difficult to se e ' 
what is the tie between man and ^n which replace s 
^ degrees those forms of reci procity in rig hts and 
d uties w hich h ave t lieir OTigin in the Family . It is ^ 
Contract. Starting , ns from one terminus of history, 
from a con dition of societ y in whic h all the relations 
of P ci-sous arc summed up in the. relations of Fahii- 
ly, we seem to have steadily moved towards a phase 
of social order in which all these relations arise f rom 
J^ic^free agreement of indi viduals . In Western 
Europe the progress achieved in this direction has 
been considerable. Thus the status of the Slave has 
disap|>eared — it has been superseded by the con- 
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tractual relation of the servant to his master. The 
status of the Female under Tutelage, if the tutelage 
be undei-stood of persons other than her husband, 
has also ceased to exist ; from her coming of age to 
her marriage all the relations she may form are re- 
lations of contract. So too the status of the Son 
under Power has no true place in the law of mod- 
ern European societies. If any civil obligation 
binds together the Parent and the child of full age, 
it is one to which only contract gives its legal validi- 
ty. The apparent exceptions are exceptions of that 
stamp which illustrate the rule. The child before 
yeai-s of discretion, the orphan under guardianship, 
the adjudged lunatic, have all their capacities and 
incapacities regulated by the Law of Peisons. But 
why? The reason is differently expressed in the 
conventional language of different systems, but in 
substance it is stated to the same effect by all. 
The great majority of Jurists are constant to the 
principle that t he classes of p ersons just mentioned 
are subject to ex trin sic con trol on t he single gro und 
t hat th ey do not possess the JiacuUy of forming a 
judgm ent on t heir o wn interests ; in other words, 
that t hey are wajiUng in tho_fli‘st essential of an^en- 
gageinent by Contract. 

The word Status may be usefully employed to 
construct ^a formula ex pressing the law of progress 
thus indicated, which, w hatever be its value, seems 
to_rae to be sufficiently ascertained. All tlie for ms 
of Stat us taken notice_of_in the Law o7 Persons were 
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j^rived from, nnd to so me extent are still coloured 
by, t he p owers a nd pri vil egea anciently resi ding in 
_the FamHy. If then we employ Stat us, agreeably 
with the usage of the best writers, to signif y thes e 
pci^nal c^nditimis only, and a^id appl ying the 
term to such conditions m arc the immediate or re* 
mote result of agr eement , we may say that the move- 
ment of the progressive societies has hitherto been a 
movement from Siatm to Contract. 



CHAPTER VI. 

THE EARLY HISTORY OF TESTAHENTARY 8U0CES3I0H. 

If an attempt were made to demonstrate in England 
the superiority of the historical method of investiga- 
tion to the modes of inquiry concerning Jurispru- 
dence which are in fashion among us, no department 
of Law would better serve as an example than Tes- 
taments or Wills. Its capabilities it owes to its 
great length and great continuity. At the beginning 
of its history we find oui'selves in the very infancy 
of the social state, surrounded by conceptions which 
it requires some effort of mind to realise in their 
ancient form ; while here, at the other extremity of 
its line of progress, we are in the midst of legal no- 
tions which are nothing more than those same con- 
ceptions disguised by the phraseology and by the 
habits of thought which belong to modern times, 
and exhibiting therefore a difficulty of another kind, 
the difficulty of believing that ideas which form 
part of ou r every-day m e ntal stoc k can really stand 
in ne e d of a nalys is and e xamin ation . The growth 
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of the Law of Wills between these e.\trerae points 
can be traced with remarkable distinctness. It was 
niDch less intcn-upted at the ep>och of the birth of 
feudalism, than the history of most other branches 
of Ijaw, It is, indeed, true that as regards all prov- 
inces of jurisprudence, the break caused by the 
division between ancient and modern history, or in 
other words by the dissolution of the Roman empire, 
has been very greatly e.xaggerated. Indolence has 
disinclined many writers to be at the pains of look- 
ing for threads of connexion entangled and ob- 
scured by the confusions of six troubled centuries, 
while other inquirers, not naturally deficient in pa- 
tience and industry, have been misled by idle pride 
in the legal system of their country, and by conse- 
quent unwillingness to confess its obligations to the 
jurisprudence of Rome. But these unfavourable 
influences have had comparatively little eflfect on the 
province of Testamentary IjUw. Tli o barbarian s 
were confessedly stran ge r s to any such conception 
as th at of a Will. The best authorities agree that 
there is no trace of it in those parts of their written 
codes which comprise the customs practised by them 
‘ in their original seats and in their subsequent settle- 
ments on the edge of the Roman Empire. But 
soon after they became mixed with the jxtpulation 
of the Roman provinces they appropriated from the 
Imperial jurisprudence the conception of a Will, at 
first in part, and afterwards in all its integrity, 
'flic influence of the Church had much to do with 
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this rapid assimilation. The ecclesiastical power 
had very early succeeded to those privileges of cus- 
tody and registration of Testaments which several 
of the heathen temples had enjoyed ; and even thus 
early it was almost exclusively to private bequests 
that the religious foundations owed their temporal 
possessions. Hence it is that the decrees of the 
eai-liest Provincial Councils perpetually contain ana- 
themas against those who deny the sanctity of Wills. 
Here, in England, Church influence was certainly 
chief among the causes which by universal acknowl- 
edgment have prevented that discontinuity in the 
history of Testamentary Law which is sometimes 
believed to exist in the history of other provinces 
of Jurisprudence. The jurisdiction over one class 
of Wills was delegated to the Ecclesiastical Courts, 
which applied to them, though not always intelli- 
gently, the principles of Roman jurisprudence; and, 
though neither the Courts of Common Law nor the 
Court of Chancery owned any positive obligation to 
follow the Ecclesiastical ti-ibunals, they could not 
escape the potent influence of a system of settled 
rules in coarse of application by their side. The 
English law of testamentary succession to personal- 
ty has become a modified form of the dispensation 
under which the inheritances of Roman citizens 
were administered. 

It is not diflicult to point out the extreme dif- 
ference of the conclusions forced on us by the histo- 
rical treatment of the subject, from those to which 
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we are conducted when, without the help of history, 
we merely strive to analyse our jin’md facl^ impres- 
sions. I suppose there is nobody who, starting from 
the popular or even the legal conception of a Will, 
would not imagine that certain qualities are necessa- 
rily attached to it. He would say, for example, that 
a Will necessarily takes effect at death onhjy — that it 
is secret, not known nan matter of coui-se to persons 
taking interests under its provisions, — that it is revo- 
cable, i. e. always capable of being superseded by a 
now act of testation. Yet I shall be able to show 
that there was a time when none of these characteris- 
tics belonged to a Will. The Testaments from which 
our Wills are directly descended at first took effect 
immediately on their execution ; they were not se- 
cret ; they were not revocable. Few legal ag e ncies 
are, in fact, the fruit of more complex historical 
jigencj^ l*y which a man’s written in- 

ten tions control the posthumous dispositi on of his 
goods. Testaments very slowly and gradually ga- 
thered around them the qualities I have mentioned ; 
and they did this from causes and under pressure 
of events which may bo called casual, or which at 
any rate have no interest for us at present, e.xcept 
so far as they have affected the history of law. 

At a time when legal theories were more abund- 
ant than at present, —theories which, it is true, were 
for the most part gratuitous and premature enough, 
but which nevertheless rescued jurisprudence from 
that worse and more ignoble condition, not unknown 
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to onrselves, in which nothing like a generalisation is 
aspired to, and law is regarded as a mere empirical 
pursuit — it was the fashion to explain the ready 
and apparently intuitive perception which we have 
of certain qualities in a Will, by saying that they 
were natural to it, or, as the phrase would run in 
full, attached to it by the Law of Nature. Nobody, 
I imagine, would affect to maintain such a doctiine, 
when once it was ascertained that all these charac- 
teristics had their origin within historical memory ; 
at the same time, vestiges of the theory of which 
the doctrine is an of&hoot, linger in forms of express- 
ion which we all of us use and perhaps scarcely know 
how to dispense with. I may illustrate this by men- 
tioning a position common in the legal literature of 
the seventeenth century. The jurists of that period 
very commonly assert that the power of Testation 
itself is of Natural Law, that it is a right conferred 
by the Law of Nature. Their teaching, though all 
persons may not at once see the connexion, is iu sub- 
stance followed by those who affirm tha t the righ t 
o f dic tating orjmntrolling the posthu mous dispos al 
of property is a necessary or natural con sequence 
of the proprietary riglits themselves. And every 
student of technical jurisprudence must have come 
across the same view, clothed in the language of a 
rather different school, which, in its rationale of this 
department of law, treats succession ex teetamento aa 
the mode of devolution which the property of de- 
ceased persons ought primarily to follow, and then 
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proceeds to account for succession ab intestaio as the 
incidental provision of the lawgiver for the dis- 
charge of a function which was only left unperform- 
ed through the neglect or misfortune of the deceased 
proprietor. These opinions are only expanded forms 
of the more comj>endious doctrine that Testamen- 
tary disposition is a n in stitution of the I>aw of Na- 
ture. It is certainly never quite safe to pronounce 
dogmatically as to the range of association embraced 
by modern minds, when they reflect on Nature and 
her Law ; but I believe that most pei-sons, who af- 
firm that the Testamentary Power is of Natural 
Law, may be taken to imply either that, ns a matte r 
fnc^ itjs univereal, or that natio ns are pr ompt ed 
to sanction it by an original instnmt an d im pulse. 
With respect to the first of these positions, I think 
that, when explicitly set forth, it can never l)c se- 
riously contended for in an age which has seen the 
severe restraints im|>osed on the Testamentary Pow- 
er by the Code Napoleon, and has witnessed the 
steady multiplication of systems ft>r which the 
French codes have served ns a model. To the se- 
cond assertion we must object that it is contrary to 
the best-ascertained facts in the early history of law, 
and I venture to niHrin generally that, in all indi- 
genous societies, a condition of jurisprudence in 
which Testamentary privileges are not allowed, or 
rather not contemplated, has preceded that later 
stage of legal development in which the mere will 
of the proprietor is permitted under more or less of 
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restriction to override the claims of his kindred in 
blood. 

The conception of a Will or Testament cannot be 
considered by itself. It is a member, and not the 
first, of a series of conceptions. In itself a Will is 
simp ly the in strum ent by which the intention of the 
testator is declared . It must be clear, I think, that 
before such an instrument takes its turn for discus- 
sion, there are several preliminary points to be ex- 
amined — as for example, what is it, what sort of 
right or interest, which passes from a dead man on 
his decease ? to whom and in what form does it pass ? 
and liow came it that the dead were allowed to con- 
trol the posthumous disposition of their property? 
Thrown into technical language, the dependence of 
the various conceptions which contribute to the no- 
tion of a Will is thus expressed. A Will or Testa- 
ment is an instrument by which the devolution of 
an inheritance is prescribed. Inheritance is a form 
of universal succession. A universal succession is a 
succession to a universitas juris^ or university of 
rights and duties. Inverting this order we have 
therefore to inquire what is a wiiverintas juris] 
what is a universal succession ; what is the form of 
univei*sal succession which is called an inheritance ? 
And there are also two further questions, indepen- 
dent to some extent of the points I have mooted, 
but demanding solution before the subject of Wills 
can be exhausted. These are, how came an inheri- 
tance to bo controlled in any case by the testator’s 
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volition, and what is the nature of the instrument 
by which it came to be controlled ? 

The first question relates to the universUa-a juris ; 
that is, n university (or bundle) of rights and duties. 
A vnivers it aa juris is a col lecti on of rights a nd du- 
tics united by the single oircui natance of their having 
belonged at one time to, some one person. It is, us it 
were, the legal clothing of some given individual. It 
is not formed by grouping together any rights and 
any duties. It can only be constituted by taking all 
the rights and all the duties of a particular person. 
The tie which connects a number of rights of pro- 
perty, rights of way, rights to legacies, duties of 
specific performance, debts, obligations to compensate 
wrongs — which so connects all these legal privileges 
and duties together os to constitute them a nniversi- 
tas juris, is the /act of their having attached to 
some individual capable of exercising them. With- 
out this /act there is no university of lights and 
duties. The expression universitas juris is not clas- 
sical, but for the notion jurisprudence is exclusively 
indebted to Uoiimn law ; nor is it at all difficult to 
seize. We must endeavour to collect under one con- 
ception the whole set of legal relations in which 
each one of us stands to the rest of the world. 


These, whatever be their character and comjxisition, 
make up together a universitas juris and there is 
but little danger of mistake in forming the notion, 
if we are only careful to remember that duties enter 
into it quite ns much ns rights. Our duties may 
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overbalance our I’ighte. A man may owe more than 
he is worth, and therefore if a money value is set 
on his collective legal relations he may be what is 
called insolvent. But for all that, the entire gi’oup 
of rights and duties which centres in him is not the 
less a “ juris universitas.” 

We come next to a “ univei*sal succession. ” A 
universal succession is a succession to a universitas 
juHs. It occui*s when one man is invested with the 
Jegd clothing of another^ becoming at th e same m o- 
meut subject to all his liabilities and entitled to all 
jiis rights. In order that the universal succession 
may be true and perfect, the devolution must take 
place uno ictu^ as the jurists phrase it. It is of 
course possible to conceive one man acquiring the 
whole of the lights and duties of another at differ- 
ent periods, as for example by successive purchases ; 
or he might acquire them in different capacities, part 
as heir, part as purchaser, part as legatee. But 
thoug h t h e_ grpu p of rights and duties th us made up 
shou ld in fact amount to the whole lega l personality 
of a particular individual, the acquisitio n wou ld not 
be a univcisal succ ession . In order that there may 
be a true univei’sal succession, the transmission must 
be such as to pass the whole aggregate of rights and 
duties at the same moment and in virtue of the same 
legal capacity in the recipient. The notion of a 
universal succession, like that of a juris universitas, 
is permanent in jurisprudence, though in the English 
legal system it is obscured by the great variety of 
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capncities in which rights are acquired, and, above 
all, by the distinction between the two great prov- 
inces of English property, “realty” and “personal- 
ty.” The succession of an assignee in bankruptcy 
to the entire property of the bankrupt is, however, 
a univereal succession, though as the assignee only 
pays debts to the extent of the assets this is only a 
modified form of the primaiy notion. Were it com- 
mon among us for pei'sous to take as signments of 
all a man’s property on condition of paying all his 
debts, such transfers would exactly resemble th e uni - 
versa! successions known to the oldest R oman Law . 
When a Roman citizen culrogated a son, i. e. took a 
man, not already under Patria Potestas, as his adop 
tive child, he succeeded universally to the adoptive 
child’s estate, i. e. he took all the property and be- 
came liable for all the obligations. Several other 
forms of universal succession appear in the primitive 
Roman Law, but infinitely the most im])ortant and 
the most durable of all was that one with which we 
are more immediately concerned, Hsoreditas or In- 
heritance. Inheritance was a univereal succession 
occurring at n death . The' universal successor was 
llsercs or Heir. lie s teppe d at once in to all the 
rights ati^all t he duties of the dead man. lie was 
instantly clothed with his entire legal pereon, and I 
need scarcely add that the special character of the 
Hreres remained the same, whether he was named 
by a Will or whether ho took on an Intestacy. The 
term Hasres is no more emphatically used of the 
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Intestate than of the Testamentary Heir, for the 
manner in which a man became Ilseres had nothing 
to do with the legal character he sustained. The 
dead man’s universal successor, however he became 
so, whether by Will or by Intestacy, was his Heii". 
But the heir was not necessarily a single person. 
A gi-onp of persons, considered in law as a sin- 
gle unit, might succeed as co-Jieiva to the Inheri- 
tance. 

Let me now quote the usual Homan definition 
of an Inheritance. The reader will be in a position 
to appreciate the full force of the separate terms. 
Hcereditas eat aucceaaio in univeraum jus quod de- 
functus habuit ( an inheritance is a succession to 
the entire legal position of a deceased man ”). The 
notion was that though the physical pei'son of the 
deceased had perished, his legal personality survived 
and descended unimpaired on his Heir or Co-heirs, 
in whom his identity (so far as the law was con- 
cerned) was continued. Our own law, in constitut- 
ing the Executor or Administrator the representa- 
tive of the deceased to the extent of his pei-sonal 
assets, may serve as an illustration of the theory 
from which it emanated ; but, althongh it illustrates, 
it does not explain it. The vi^w of even the later 
Homan Law required a closeness of correspondence 
between the position of the deceased and of his 
Heir which is no feature of an English representa- 
tion ; and in the primitive jurisprudence everything 
turned on the continuity of succession. Unless 
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provision was mode in the will for the instant devo* 
lution of the testator’s rights and duties on the 
Heir or Co-heire, the testament lost all its effect. 

In modern TestemeBtary juri 8 pry.deo.ee, .as in the 
later J^man law, the object o f firet importance is 
the execution of the testato r’s intenti ons. In the 
ancient law of Rome the subject of corresponding 
carefulness was the bestowal of the Universal Suc- 
cession. One of these rules seems to our eyes a 
principle dictated by common sense, while the other 
looks very much like an idle crotchet. Yet that 
without the second of them the first would never 
have come into being is as certain as any proposi- 
tion of the kind can l>e. 

In order to solve this apparent paradox, and to 
bring into greater clearness the train of ideas which 
I have been endeavouiing to indicate, I must bor- 
row the results of the inquiry which was attempted 
in the earlier portion of the preceding chapter. 
We saw one p eculiarit y inva riably distinguishing 
the infancy of so ciety. Men are regarded j}nd 
treated, ji q t ns i 1 1 djy i d uala, but a lway s n s mem b.e is 
of a [l articular grou p . Everybody is first a citizen, 
and then, ns a citizen, he is a member of his order 
— of an aristocracy or a democmey, of an order of 
p.ati icinns or j>lel>cinns ; or in those societies which 
an unhappy fate has afflicted with a special perver- 
sion in their couise of development, of a caste. 
Next, he is a member of a gens, house, or clan ; and 
lastly, he is a member of his family. This last was 
12 
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the narrowest and most pereonal relation in which 
he stood ; nor, paradoxical as it may seem, was he 
ever regarded as himsdf, as a distinct individual. 
His individuality was swallowed up in his family. 
I repeat the definition of a primitive society given 
before. It has for its units, not individuals, but 
groups of men united by the reality or the fiction of 
blood-relationship. 

It is in the peculiarities of an undevelopied 
society that we seize the firet trace of a universal 
succession. Contrasted with the organisation of a 
modern state, the commonwealths of primitive times 
may be faii'ly described as consisting of a number 
of little despotic governments, each perfectly dis- 
tinct from the rest, each absolutely controlled by 
the prerogative of a single monarch. But though 
the Patriarch, for we must not yet call him the 
Pater-familios, had rights thus extensive, it is im- 
possible to doulit that he lay under an equal ampli- 
tude of obligations. If he governed the family, it 
was for its behoof. If he was lord of its posses- 
sions, he held them as trustee for his children and 
kindred. lie had no privilege or position distinct 
from that conferred on him by his relation to the 
petty commonwealth which he governed. The 
Family, in fact, was a Corporation ; and he was its 
representative or, we might almost say, its Public 
officer. He enjoyed rights and stood under duties, 
but the rights and duties were, in the contempla- 
tion of his fellow-citizens and iu the eye of the law, 
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quite as mucli those of the collective body as his 
own. Let us consider for a moment, the effect 
which would be produced by the death of such a 
representative. In the eye of the law, in the view 
of the civil magistrate, the demise of the domestic 
authority would be a perfectly immaterial event. 
The person representing the collective body of the 
family and primarily responsible to municipal juris- 
diction would bear a different name ; and that 
would be all. The rights and obligations which 
attached to the deceased head of the house would 
attach, without breach of continuity, to his succes- 
sor ; for, in point of fact, they would be the rights 
and obligations of the family, and tlie family had 
the distinctive characteristic of a corporation — that 
it never died. Creditors would have the same 
remedies against the new chieftain as against the 
old, for the liability being that of the still existing 
family would be absolutely unchanged. All rights 
available to the family would be as available after 
the demise of the headship as before it — except that 
the Corporation would be obliged — if indeed lan- 
guage so precise and technical can be properly used 
of these eai’ly times — would bo obliged to sue under 
a slightly modified name. 

The history of jurisprudence must be followed 
in its whole course, if we are to understand how 
gradually and tardily society dissolved itself into 
the component atoms of which it is now constituted 
— -by what insensible gradations the relation of man 
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to m an s ubstitute d itself f or the re lation of tbe i n- 
dividual t o his f amil y a nd o f families to eac h other . 
The point now to be attended to is that even when 
the revolution had apparently quite accomplished 
itself, even when the magistrate had in great meas- 
ure assumed the place of the Pater-familias, and the 
civil tribunal substituted itself for the domestic 
forum, nevertheless the whole scheme of rights and 
duties administered by the judicial authorities re- 
mained shaped by the influence of the obsolete 
privileges and coloured in every part by their reflec- 
tion. There seems little question that the devolu- 
tion of the Universitas Juris, so strenuously in- 
sisted upon by the Roman Law as the first condi- 
tion of a testamentaiy or intestate succession, was a 
feature of the older form of society which men’s 
minds had been unable to dissociate from the new, 
though with that newer phase it hail no true or 
proper connection. It seems, in truth, that the pro- 
longation of a man’s legal existence in his heir, or 
in a group of co-heirs, is neither more nor less than 
a characteristic of the family transferred by a fiction 
to the individual. Succession in corporations is 
necessarily univei’sal, and the family was a corpora- 
tion. CoiiK>ratious never die. The decease of in- 
dividual members makes no diflerence to tlie collec- 
tive existence of the aggregate boily, and does not 
in any way affect its legal incidents, its faculties or 
liabilities. Now in the idea of a Roman universal 
succession all these qualities of a corporation seem 
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to have been transferred to the individual citizen. 
Ilia ])hysical death is allowed to exercise no effect 
on the legal position which he filled, apparently on 
the principle that that position is to be adjusted as 
closely as possible to the analogies of a family, 
which in its corporate character was not of course 
liable to physical extinction. 

I observe that not a few continental jurists have 
much difficulty in comprehendin g the natur e of the 
conn ection betw^^u tlie concep tions ble n ded in a 
universal succession , and there is perhaps no topic 
in the philosophy of jurisj)rudence on which their 
speculations, as a general rule, possess so little 
value. But the student of English law ought to be 
in no danger of stumbling at the analysis of the 
idea which we arc examining. Much light is cast 
uj>on it by a fiction in our own system with which 
all lawyers are familiar. English lawyers classify 
corporations as Corporations aggregate and Corpora- 
tions solo. A Corporation aggregate is a true cor- 
poration, but a Corporation sole is an individual, 
being a member of a series of individuals, who is 
invested by a fiction with the (pialities of a Cor- 
poration. I need hardly cite the King or the Par- 
son of a Parish as instances of Corjorations sole. 
The capacity or office is here considered a]>art fix>m 
the p)articular pnireon who fix)ni time to time may 
occuj)y it, and, this capacity being porpetual, the 
series of individuals who fill it are clothed with 
the leading attribute of Corporations — Perpotuity. 
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Now in t he o l der th e ory o f Roman Law the indi 
vidua] bore to tlie family pr ecisely tl>e same relation 
wbicli in the rationale of English jurisprudence a 
Corpora tion sole bears t o a Corporation aggre gate. 
The derivation and association of ideas are exactly 
the same. In fact, if we say to ourselves that for 
purposes of Roman Testamentary Jurisprudence 
each individual citizen was a Corporation sole, we 
shall not only realize the full conception of an in- 
heritance, but have constantly at command the clue 
to the assumption in which it originated. It is an 
axiom with us that the King never dies, being 
a Corporation sole. Ilis capacities are instantly 
filled by his successor, and the continuity of domin- 
ion is not deemed to have been interrupted. With 
the Romans it seemed an equally simple and natural 
process, to elijuinate the fact of death from the devo- 
lution of rights and obligations. The testator lived 
on in his heir or in the group of his co-heirs. He 
was in law the same person with them, and if any 
one in his testamentary dispositions had even con- 
stiTictively violated the principle which united his 
actual and his posthumous existence, the law re- 
jected the defective instrument, and gave the in- 
heritance to the kindred in blood, whose capacity to 
fulfil the conditions of heirship was conferred on 
them by the law itself, and not by any document 
which by possibility might be en-oneously framed. 

When a Roman citizen died intestate or leaving 
no valid Will, his descendants or kindred became 
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his heirs according to a scale which will be present- 
ly described. The person or class of pereons wh o 
succe eded did not simply represent the deceased, 
Ini^in^ theory ^ u st delineat ed, 

they continued his yiL.UCCj Igg td exi stence. 
The same results followed when tlie order of suc- 
cession was determined by a WUl, but the theory 
of the identity between the dead man and his heirs 
was certainly much older than any form of Testa- 
ment or phase of Testamentary jurisprudence. This 
indeed is the proper moment for suggesting a doubt 
which will press on us with greater force the fiulher 
we plumb the depths of this subject — -whe th er w iUs 
would ever hay e oorae into being at aU, if it ha d not 
been for these remai-kable ideas connected wit h un i- 
versal succession. Testamentaiy law is the applica- 
tion of a principle which may be explained on a va- 
riety of philosophical hypotheses as plausible as 
they are gratuitous ; it is interwoven with every 
part of modem society, and it is defensible on the 
broadest grounds of general expediency. But the 
warning can never be too often repeated, that th e 
grand source of mistake in questions of jurispru- 
dence is the impression that those reasons which 
actuate u s at the present moment, in the main- 
tenance of an existing institution, have necessar ily 
anything in common with the sentiment in which 
the institution originate d. It is certain that, in the 
old Koinan Law of Inheritance, the notion of a will 
or testament is inextricably mixed up, I might 
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almost say confounded, with the theoiy of a man’s 
posthumous existence in tlie pei-son of his heir. 

The conception of a universal succession, fiiinly 
as it has taken root in jurisprudence, has not oc- 
cuiTed spontaneously to the fi'araera of every body 
of laws. Wherever it is now found, it may be 
shown to have descended fi*om Roman law ; and 
with it have come down a host of legal rules on the 
subject of Testaments and Testamentaiy gifts, which 
modern practitioners apply without discerning their 
relation to the parent theory. But, in the pure 
Roman jurisprudence, the principle that a man lives 
on in his Heir — the elimination, if we may so speak, 
of the fact of death — is too obviously for mistake 
the centre round which the M'hole Law of Testa- 
mentary and Intestate succession is circling. Tlie 
unflinching sternness of the Roman law in enforcing 
compliance with the governing theory would in it- 
self suggest that the theory grew out of something 
in the primitive constitution of Roman society ; but 
we may push the proof a good way beyond the 
presumption. It happens that several technical ex- 
pressions, dating fi'om the earliest institutions of 
Wills at Rome, have been accidentally j)reserved 
to us. We Imvc in Guius the formula of investiture 
by which the universal successor was created. Wo 
have the ancient name by which the person aftei’- 
wards called Heir was at first designatetl. Wo 
have further the text of the celebrated clause in 
the Twelve Tables by which the Testamentaiy 
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power was expressly recognised, and the clauses 
regulating Intestate Succession have also been pre- 
served. All these archaic ])lim8es have one sidien t 
Iieculiarity. They , indicate that what pa ssed from 
.the Testator to th e Heir was the Family, that is , 
the a ffl^r egatc of rights a nd duties contained in the 
Patna Potestas and growing out of i t. 'Phe ma- 
terial property is in three instances not mentioned 
at all ; in two others, it is visibly named as an 
adjunct or appendage of the Family. The original 
Will or Testament ivas therefore on instrument, or 
(for it was probably not at fiist in ivTiting) a pro- 
ceeding by which the devolution of the Family was 
regulated. It was a mode of declaring who was to 
have the chiellainslii]), in succession to the Testator. 
When Wills are understood to have this for their 
original object, we see at once how it is that they 
came to be connected with one of the most curious 
relics of ancient religion and law, the mcra, or 
Family Rites. These sacra were the Roman form 
of an institution which shows itself whci*ever society 
has not wholly shaken itself free from its ])rimitive 
clothing. They are the sacrifices and ceremonies 
by which the brotherhood of the family is commem- 
orated, the pledge and the witness of its perpetuity. 
Whatever be their nature, — whether it bo true or 
not that in all cases they are the worehij) of some 
niythiciil ancestor, — they are ever} where employed 
to attest the sacrediiess of the family relation ; and 
therefore they acquiie prominent significance and 
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importance, whenever the continuous existence of 
the Family is endangered by a change in the person 
of its chief. Accordingly, we hear most about them 
in connection with demises of domestic sovereignty. 
Among t he Hindoos, the right to inherit a dead 
nmn’s property is Mactjy cO'extensiv e with the d uty 
of perfo nning his obsequ ies. If the rites are not 
properly performed or not performed by the proper 
person, no relation is considered as established be- 
tween the deceased and anybody surviving him ; 
the Law of Succession does not apply, and nobody 
can inherit the property. Every great event in the 
life of a Hindoo seems to be regarded as leading up 
to and bearing upon these solemnities. If he mar- 
ries, it is to have children who may celebrate them 
after his death ; if he has no children, he lies under 
the strongest obligation to adopt them from another 
family, “ with a view,” writes the Hindoo doctor, 
“ to the funeral cake, the water, and the solemn 
sacrifice.” The sphere preserved to the Roman 
sacra in the time of Cicero, was not less in extent. 
It embraced Inheritances and Adoptions. No 
Adoption was allowed to take place without due 
provision for the sacra of the family fi*om which the 
adoptive son was transferred, and no Testament was 
allowed to distribute an Inheritance without a strict 
apportionment of the expenses of these ceremonies 
among the diflferent co-heirs. Tlie differences be- 
tween the Roman law at this epoch, when we obtain 
our last glimpse of the soGra, and the existing Hin- 
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doo system, are most instructive. Among the Hin- 
doos, the religious element in_law has acquired a 
complete predominance. Family sacrifices have be- 
come the keystone of all the Law of Persons and 
much of the Law of Things. They have even re- 
ceived a monstrous extension, for it is a plausible 
opinion that the self-immolation of the widow at 
her husband's funeral, a practice continued to his- 
torical times by the Hindoos, and commemorated in 
the traditions of several Indo-European races, was 
an addition grafted on the primitive sa(^a under the 
influence of the impression, which always accom- 
panies the idea of sacrifice, that human blood is the 
most precious of all oblations. With the Romans, 
on the contrary, the legal obligation and the re- 
ligious duty have ceased to be blended. The neces- 
sity of solemnising the sacra forms no part of the 
theory of civil law, but they are under the separate 
jurisdiction of the College of PontijSs. The letters 
of Cicero to Atticus, which ai-e full of allusions 
to them, leave no doubt that they constituted an in- 
tolerable burden on Inheritances ; but the point of 
development at which law breaks away from reli- 
gion has been passed, and we are prepared for their 
entire disappearance from the later jurisprudence. 

In Hindoo law there is no such thing as a true 
Will. The place filled by Wills is occuj>ied by 
Adoptions. We cun now see the relation of the 
Testamentary Power to the Faculty of Adoption, 
and the reason why tlio exercise of either of them 
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could cnll up a peculiar solicitude for the perform- 
ance of the sacra. Bot h a Will and an Adoption 
thr eaten a distortion tlm oixlina^ course oif Fam- 
ily descent, but they are obviou sly con t rivan ces for 
preventing the de^n^ being wholly Jnteriiipted, 
when there is no succcMion of ki_ndred_ t^^ it 
on. Of the two expedients Adoption, the factitious 
creation of blood-relationship, is the only one which 
has suggested itself to the gi’eater part of archaic 
societies. The Hindoos have indeed advanced one 
point on what was doubtless the antique practice, 
by allowing the widow to adopt when the father 
has neglected to do so, and there are in the local 
customs of Bengal some faint traces of the Testa^ 
mentary powers. But to the Romans b elongs p re- 
eminently the credit of inventing the W ill, the in- 
stitution which, next to the Contract, has exercised 
tkl greatest influence_Jn tranaf orming human so- 
ciety . We must be careful not to attribute to it in 
its earliest shape the functions which have attended 
it in more recent times. It was at first not a mode 
of distributing a dead man’s goods, but one among 
.^yeral ways of transferring the representat ion o f 
the household to a new chief. The goods descend 
no doubt to the Heir, but that is only because the 
government of the family can-ies with it in its devo- 
lution the power of disposing of the common stock. 
We are very far as yet from that stage in the his- 
tory of Wills, in which they become powerful instru- 
ments in modifying society through the stimulus 
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they give to the circulation of property aud the 
plasticity they produce in proprietary lighta. No 
such consequences as these appear in fact to have 
been associated with the Testamentary power even 
by the latest Roman lawyers. It will be found 
that WUls were never looked upon in the Roman 
community os a contrivance for parting Property 
and the Family, or for creating a variety of miscel- 
laneous interests, but rather as a means of making a 
better provision for the members of a household 
than could be secured through the rules of Intestate 
succession. \Ve may suspect indeed that the asso- 
ciations of a Roman with the practice of will-mak- 
ing were extremely different from those familiar to 
us nowadays. Thq habit of regarding Adoption 
and Testation as modes of co ntinu ing the Family, 
cannot but have liad wnicUiing t o do wi t h the 
singular laxity of Roman notion s as to the inherit- 
ance of sovereignty. It is impossible not to see 
that the succession of the early Roman Emperors to 
each other was considered reasonably regular, and 
that, in spite of all that had occurred, no absurdity 
attached to the pretension of such Princes as Theo- 
dosius or Justinian to style themselves Ca»ar and 
Augustus. 

When the phenomena of primitive societies 
emerge into light, it seems impossible to dispute a 
projKJsition which the jurists of the sevenb'cnth 
century considered doubtful, that Intestate Inheri- 
tance is a more ancient institution than Testamen- 
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tary Succession. As soon as this is settled, a ques 
tion of much interest suggests itself, liow and unde r 
•vvhat conditions were the dire ctions q^a will firat 

Jthe , devolutiqu,_o 

_over , the household, and co nsequently tlie p ostlm- 

The difficulty of 
deciding the point aiises from the rarity of Testa- 
mentaiy power in archaic communities. It is doubt- 
ful whether a true power of testation was known 
to any original society except the Roman. Rudi- 
mentary foiTOS of it occur here and there, but most 
of them are not exempt from the suspicion of a 
Roman origin. The Athenian Will was, no doubt, 
indigenous, but then, ns will appear presently, it 
was only an inchoate Testament. As to the Wills 
which are sanctioned by the bodies of law which 
have descended to us as the codes of the barbarian 
conquerors of imperial Rome, they are almost cer- 
tainly Roman. The most penetrating German crit- 
icism has recently been directed to these leges Bar- 
larojnim, the great object of investigation being to 
detach those portions of each system which formed 
the customs of the tribe in its original home burn the 
adventitious ingredients wliich were borrowed from 
the laws of the Romans. In the coume of this pro- 
cess, one lusult has invariably disclosed itself, that 
the ancient nucleus of the code contains no trace 
of a Will. Whatever testamentary law exists, has 
been taken from Roman jurisprudence. Similarly, 
the rudimentary Testament which (as I am inform- 
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ed) the Rabbinical Jewish law provides for, has 
been attributed to contact with the Romans. The 
only form of testament, not belonging to a Roman 
or Hellenic society, which can reasonably be sup- 
posed indigenous, is that recognised by the usages 
of the province of Bengal; and the testament of 
Bengal is only a rudimentary Will. 

The evidence, however, such as it is, seems to 
point to the conclusion that Testaments are at first 
o nly allowed to takc_cfrMt on f ailure of the persons 
enUUed_to have the inheritance by right of blood 
genuine or fictitious. Thus, when Athenian citi- 
zens were empowered for the first time by the 
Laws of Solon to execute Testaments, they were 
forbidden to disinherit their direct male descen- 
dants. So, too, the Will of Bengal is only per- 
mitted to govern the succession so far ns it is con- 
sistent wnth certain overriding claims of the family. 
Again, the original institutions of the Jews having 
provided nowhere for the privileges of Testator- 
ship, the later Itabbinical jurisprudence, w’hich pre- 
tends to suply the casn^ omissi of the Mosaic law, 
allows the power of Testation to attach when all 
the kindred entitled under the Mosaic system to 
succeed have failed or are undiscoverable. The 
limitations by which the ancient German ctnles 
hedge in the testamentary juri8j>rudenco which has 
been incor|)orated with them arc also significant, 
and jK>int in the same direction. It is the peculiar- 
ity of most of these Gennan laws, in the only shape 
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in which we know them, tliat, besides the dHod or 
domain of eacli household, they recognise several 
subordinate kinds or orders of property, each of 
which probably represents a separate transfusion 
of Roman principles into the primitive body of 
Teutonic usage. The primitive German or allodial-. 
property is strictly reseiwed to the kindred. Not 
only is it incapable of being disposed of by testa- 
ment, but it is scarcely capable of being alienated 
by conveyance inter vivos. The ancient German 
law, like the Hindoo jurisprudence, makes the male 
children co-proprictoin with their father, and the 
endowment of the family cannot be parted ivith ex- 
cept by the consent of all its membera. But the 
other sorts of property, of more inmlerii origin and 
lower dignity than the allo<lial possessions, are 
much more easily alienated than they, and follow 
much more lenient rules of devolution. Women 
and the descendants of women succeed to them, ol>- 
viously on the principle that they lie outside the 
sacred precinct of the Agnatic brotherhood. Now, 
it is on these last descriptions of property, and on 
these only, that the Testaments borro^ved from 
Rome were at firot allowed to operate. 

These few indications may serve to lend addi- 
tional plausibility to that which in itself appears to 
be the most probable explanation of an ascei’tained 
fact in the early historj’ of Roman wills. We have 
it stated on abundant authority that Testaments, 
^ring the jirimitive period of the Roman St^e, 
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wer e executed in the Comitia Calatar that in tbe 
Coniitia Curint^ or Parliament of the Patrician 
Bm’gbers of Rome, wh en assembled for Private 
Business. This mode of execution lias been the 
source of the assertion, handed down by one gen* 
eration of civilians to another, that every Will at 
one era of Roman history was a solemn le&nislative 
e nactment. But there is no necessity whatever for 
resorting to an explanation which has the defect of 
attributing far too much precision to the proceed- 
ings of the ancient assembly. The proper key to 
the story concerning the execution of Wills in the 
Ckimitia Colata must no doubt be sought in the 
oldest Roman Law of intestate succession. The 
canons of primitive Roman jurisprudence regulating 
the inheritance of relations from each other were, so 
long as they remained unmodified by the Edictal 
Law of the Prsotor, to the following effect : — First, 
the sui or direct descendants who had never been 
emancipated succeeded. On the failure of the eui^ 
the Nearest Agnate came into their place, that is, 
the nearest peraon or class of the kindi'ed who was 
or might have been under the same Patria Potestas 
with the deceased. The third and last degree came 
next, in which the inheritance devolved on the gen- 
tilee^ that is, on the collective members of the dead 
man's gens or House. The House, I have explained 
alieaily, was a fictitious extension of the family, 
consisting of all Roman Patrician citizens who bore 
the same name, and who, on the ground of bearing 
18 
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the same name, were supposed to be descended 
from a common ancestor. Now the Patrician As- 
sembly called the Comitia Curiata Avas a Legisla- 
ture in Avhich Gentes or Houses were exclusively 
represented. It was a repiesentative assembly of 
the Roman people, constituted on the assumption 
that the constituent unit of the state was the Gena 
This being so, the inference seems inevitable, tha t 
the cognisance of Wills by the Comitia was con - 
nected with the r ights of the G e ntiles, and Avas in - 
ten ded to secure them in their privil ege of ultimate 
inheritance . The whole apparent anomaly is re- 
moved, if Ave suppose that a Testament could only 
be m ade when the testator hac^^ g entiles disc ov- 
^ble, or when they waived tlieir claims, and t hat 
_every Testament Avas submitted to the Genen^ As- 
sembly of the Roman Gentes, in order that those 
aggrieved by, its dispositions might p u t their veto 
upon it if they pleased, or by alloAving it to pass 
might b e presumed to have renoupcec^thei^rever- 
sion. It is possible that on the eve of the publica- 
tion of the Twelve Tables this vetoing power may 
have been greatly curtailed or only occasionally and 
capriciously exercised. It is much easier, however, 
to indicate the meaning and origin of the jmisdic- 
tion confided to the Comitia Calata, than to trace 
its gradual development or progi’essive decay. 

The Testament to which the pedigree of all 
modern Wills may be traced is not, however, the 
Testament executed in the Calata Comitia, but 
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another Testament designed to compete with it and 
destined to supersede it The historical importance 
of this early Roman Will, and the light it costs on 
much of ancient thought, will excuse me for de- 
scribing it at some length. 

When the Tcstomentaiy power firat discloses 
itself to us in legal history, there are signs that, like 
almost all the great Roman institutions, it was the 
subject of contention between the Patricians and 
the Plel>eians.' The effect of the political maxim, 
Plebs Gentern nan hahet, “ a Plebeian cannot be a 
member of a house,” was entirely to exclude the 
Plel>eians from the Comitia Curiata. Some critics 
have accordingly supposed that a Plebeian could 
not have his Will rcad or recited to the Patrician 
Assembly, and was thus deprived of Testamentary 
privileges altogether. ' Others have been satisfied 
to point out the hardships of having to submit a 
proposed Will to the unfriendly jurisdiction of an 
assembly in which the Testator was not represented. 
Whatever be the true view, a form o^ Testament 
came into use, which has all the_ characteristics of a 
contrivance intended to evad e some d istasteful ob- 
ligation. The Will in question was a conveyance 
intfr VW 09 , a complete and irrevocable alienation 
of the Testator’s family and substance to the person 
whom he meant to l>e his heir. The strict rules of 
Roman law must always have pennitted such an 
alienation, but when the transaction was intended 
to have a posthumous eft\x;t, there may have been 
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disputes whether it was valid for Testamentary 
purposes without the formal assent of the Patrician 
Parliament. ' If a difference of opinion existed on 
the point between the two classes of the Koman 
population, it was extinguished, with many other 
sources of heartburning, by the great Decemviral 
compromise. The text of the Twelve Tables is still 
extant which says, Pater familias uti de pecimid 
tutel&ve rei sttce legdssit^ ita jus esto " — a law which 
can hardly have had any other object than the le- 
galisation of the Plebeian Will. 

It is well known to scholars that, centui'ies after 
the Patiician Assembly had ceased to be the legis- 
lature of the Roman State, it still continued to hold 
formal sittings for the convenience of private busi- 
ness. Consequently, at a period long subsequent 
to the publication of the Decemviral Law, there is 
reason to believe that the Comitia Calata still as- 
sembled for the validation of Testaments. Its prob- 
able functions may be best indicated by saying that 
it was a Court of Registration, with the under- 
standing, however, that the Wills exhibited were 
not enrolled^ but simply recited to the membere, 
who were supposed to take note of their tenor and 
to commit them to memory. It is very likely that 
this form of Testament was never reduced to wri- 
ting at all, but at all events if the Will had been 
originally written, the office of the Comitia was cer- 
tainly confined to hearing it read aloud, the docu- 
ment being retained afterwards in the custody of the 
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Testator, or deposited under the safeguard of some 
religious corporation. This publicity may have 
been one of the incidents of the Testament executed 
in the Comitia Calata which brought it into popu- 
lar disfavour. In the early years of the Empire the 
Comitia still held its meetings, but they seem to 
have lapsed into the merest form, and few Wills, or 
none, were probably presented at the periodical 
sitting. 

It is the ancient Plebeian Will — the alternative 
of the Testament just described — which in its re- 
mote effects has deeply modifi ed the c ivili sation of~ 
the modem world. It acquired a t Rome all the 
,p<^ularity which t he T estament submitted to t he 
Calata Comitia appears to ha ve lost The key to 
all its characteristics lies in its descent from the 
tnancipium^ or ancient Roman conveyance, a pro- 
ceeding to which we may unhesitatingly assign the 
parentage of two great institutions without which 
modern society can scarcely be supposed capable of 
holding together, the Contract and the Will The 
maiicipium, or, ns the word would exhibit itself in 
later Latinity, the Mancipation, carries us back by 
its incidents to the infancy of civil society. As it 
sprang from times long anterior, if not to the inven- 
tion, at all events to the popularisation, of the art 
of writing, gestures, symbolical acts, and solemn 
phrases take the place of documentary forms, and 
a lengthy and intricate ceremonial is intended to 
call the attention of the parties to the importance 
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of tlie transaction, and to impress it on the memory 
of the witnesses. The imperfection, too, of oral, as 
compaix'd with written, testimony necessitates the 
multiplication of the witnesses and assistants be- 
yond what in later times would be reasonable or 
intelligible limits. 

The Roman Mancipation required the presence 
first of all the parties, the vendor and vendee, 
or we should perhaps rather say, if we are to use 
modem legal language, the grantor and grantee. 
There were also no less than five witnesses ; and 
an anomalous personage, the Libripens, who brought 
with him a pair of scales to weigh the uncoined 
copper money of ancient Rome. The Testament 
we are considering — the Testament cea et Ubram, 

“ with the copper and the scales,” as it long contin- 
ued to be technically called — was an ordinary Man- 
cipation with no change in the form and hardly 
any in words. The Testator was the grantor ; the 
five witnesses and the libripens were_present ; and 
the place of grantee was taken by a person known 
technically as the fiamUxoe empUrr, the Purchaser 
of the Family. The ordinary ceremony of a Manci- 
pation wjis then pi-oceeded with. Certain fonnal 
gestures were made and sentences pronounced. 
The Enyptor familicB simulated the payment of a 
price by striking the scales with a piece of money, 
and finally the Testator ratified what had been done 
in a set form of words colled the “ Nuncupatio” or 
publication of the transaction, a phrase which, I 


Digitized by Google 



OBAF. TT. 


MANOIPATORT WILLS. 


109 


need scarcely remind the lawyer, has had a long 
history in Testamentary jurisprudence. It is neces* 
sary to attend particularly to the character of the 
person called familicB emptor. There is no doubt 
that at first he was the Heir himself. The Testator 
conveyed to him outright his whole “ familia,” that 
is, all the rights he enjoyed over and through the 
family ; his property, his slaves, and all his an- 
cestral privileges, together, on the other hand, with 
all his duties and obligationa 

With these data before us, we are able to note 
several remarkable points in which the Mancipatory 
Testament, os it may be called, difiered in its primi- 
tive form from a modem will. As it amounted to 
a conveyance out-androut of the Testator’s estate, it 
was not revocable. There could be no new exercise 
of a power which had been exhausted. 

Again, it was not secret The Familiss Emptor, 
being himself the Heir, knew exactly what his 
rights were, and was aware that he was irreversibly 
entitled to the inheritance ; a knowledge which the 
violences inseparable from the bestordered ancient 
society rendered extremely dangerous. But per- 
haps the most surprising conseq^uei^e ojf this rela- 
tion of Testaments to Conveyances was th e inmie- 
diate ves ting of Jthe inheritance, in__t^^ Ilejr. This 
has seemeti so incredible to not a few civilians, that 
they have spoken ot the Testator’s estate as vesting 
conditionally on the Testator’s death, or as granted 
to him fiom a lime uncertain, i. c. tbo death of the 
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grantor. But down to the latest period of Roman 
jurisprudence there were a certain class of transac- 
tions which never admitted of being directly modi- 
fied by a condition, or of being limited to or from a 
point of time. In technical language they did not 
admit conditio or diea. Mancipation was one of 
them, and therefore, strange as it may seem, we ar e 
_forc^^to conclude that Roman W ill 

took effect at once, even tho ugh the Testa tor _sur- 
vived his act of Te station. It is indeed likely that 
Roman citizens originally made their Wills only in 
the article of death, and that a provision for the 
continuance of the Family effected by a man in the 
flower of life would take the form rather of an 
Adoption than of a Will Still we must believe 
that, if the Testator did recover, he could only con- 
tinue to govern his household by the sufferance of 
his Heir. 

Two or three remarks should be made before I 
explain how these inconveniences were remedied, 
and how Testaments came to be invested with the 
characteristics now universally associated with them. 
The T estament was not necess arily written: at 
fii*st, it seems to have been invariably oral, and even 
ill later times, the instrument declaratoi’y of the be- 
quests was only incidentally connected with the Will 
and formed no essential part of it. It bore in fact 
exactly the same relation to the Testament, which 
the deed leading the uses bore to the Fines and Re- 
coveries of old English law, or which the chai*ter of 


Digitized by Google 



«nii.r. TL TDE PUROUASER OF THE FAMILY. 801 

feoffment bore to the feoffment itself. Previously, 
indeed, to the Twelve Tables, no writing would, 
have been of the slightest use, for the Testator had 
no power of giving legacies, and the only pereons 
who could bo advantaged by a will were the Heir 
or Co-Heirs. But the extreme generality of the 
clause in the Twelve Tables soon produced the doo- 
trine that tbe. Heir must take the inheritance ^r- 
den ed by an y directions which the Testator m ight 
give him, or in other words, ta ke it subject to lega- 
cies . Written testamentary instruments assumed 
thereupon a new value, as a security against the 
fraudulent refusal of the heir to satisfy the legatees ; 
^but to the last it was at the Test ator’s pl easure to 
j]cly exclusively on the testimony of .the witnesses, 
and to declare by word of month the l^ocics which 
t\\Qjamili<B was commissioned to pay. 

The terms of the expression Eraptor familia de- 
mand notice. “ Emptor ” indicates that the Will 
was literally a sale, and the word “ familim, ’’ when 
compared with the phraseology in the Testamentary 
clause in the Twelve Tables, leads us to some instruc- 
tive conclusions. “ Familia, ” in classical Latiuity, 
means always a man’s slaves. Here, however, and 
generally in the language of ancient Roman law, it 
includes all pereons under his Potestas, and the Tes- 
tator’s material property or substance is understood 
to pass os an adjunct or aj)pendnge of his household. 
Turning to the law of the Twelve Tables, it will be 
seen that it speaks of tuUla ret eucB “ the guardian- 
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ship of his substance,” a foi*m of expression which 
is the exact reverse of the phrase just examined 
There does not therefore appear to be any mode ol 
escaping from the conclusion, that even at an era so 
cjoraparatively_r^er^as that of the Dece^ com* . 
p romise, terms denoting “ household ’^and “proper- 
ty ” were blend ed i n the current phraseology. If a 
man’s hou^hold had been spoken of as his property 
we might have explained the expression as pointing 
to the extent of the Pati ia Potestas, but, as the inter- 
change is reciprocal, we must allow that the form of 
speech carries us back to that primeval period in 
which property is owned by the family, and the fam- 
ily is governed by the citizen, so that the members 
of th e community do not own their_ property aw J 
their family, bu^rather own their property 
their family. 

At an epoch not easy to settle with precision, the 
Roman Prmtors fell into the habit of acting upon 
Testaments solemnized in closer conformity with the 
spirit than the letter of the law. Casual dispensa- 
tions became insensibly the established practice till 
at length a wholly new form of Will was matured 
and regularly engrafted on the Edictal Jurispru- 
dence. The new or Pratorian Testament derived 
the whole of its impregnability from the Ilcno- 
rarium or Equity of Rome. The Pi-aetor of some 
particular year must have inserted a clause in his 
Inaugural Proclamation declaratory of his intention 
to sustain all Testaments which should have been 
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execated with such and such solemnities ; and, the 
reform having been found advantageous, the article 
relating to it must have been again introduced by 
the Prmtor's successor, and repeated by the next in 
office, till at length it formed a recognised portion 
of that body of jurisprudence which from these suc- 
ceraive incorporations was styled the Perpetual or 
Continuous Edict. On examining the conditions of 
a valid Praetorian Will they will bo plunly seen to 
have been determined by the requirements of the 
Mancipatory Testament, the innovating Praetor hav- 
ing obviously prescribed to himself the retention of 
the old formalities just so far as they were warrants 
of genuineness or securities against fraud. At the 
execution of the Mancipatory Testament seven per- 
sons had been present besides the Testator. Seven 
witnesses were accordingly essential to the Prsetoiian 
Will : two of them corresponding to the libripm^ 
and familuB etnptor, who were now stripped of their 
symbolical character, and were merely present for 
the purpose of supplying their testimony. No em- 
blematic ceremony was gone through ; the Will was 
merely recited ; but then it is probable (though 
not absolutely certain) that a written instrument was 
neccssaiy to perpetuate the evidence of the Testa- 
tor’s dispositions. At all events, whenever a writ- 
ing was read or exhibited os a pcison’s last Will, we 
know certainly that the Prsotorian Court would not 
sustain it by special intervention, unless each of 
the seven witn^ses had severally affixed his seal to 
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tbn outside. This is the first appearance of seal- 
ing in the history of jorispradence, considered as a 
mode of authentication. The use of seals, however, 
as mere fastenings, is doubtless of much higher an- 
tiquity ; and it a])pears to have been known to the 
Hebrews. We may observe, that the seals of Roman 
Wills, and other documents of importance, did not 
only serve as the index of the presence or assent of 
the signatary, but were also literally fastenings which 
had to be broken before the writing could be in- 
spected. 

The Edictal Law_would therefore enforce the 
dispositionsjof a T^tator, when, instead of being 
fi*®. fprrpa.pf, mancip ation, they 
^ere simply evidenced by the seals of seven w it- 
nesses. But it may be laid down ns a general 
proposition, that the principal qualities of Roman 
property were incommunicable except through pro- 
cesses which were supposed to be coeval with the 
origin of the Civil Law. The Pnetor therefore 
could not confer an Inheritance on anybody. He 
could not place the Heir or Co-heire in that very re- 
lation in which the Testator had himself stood to his 
own rights and obligations. All ho could do was 
to confer on the person designated as Heir the prac- 
tical enjoyment of the property bequeathed, and to 
give the force of legal acquittances to his payments 
of the Testator’s debts. When he exerted his 
powers to these ends, the Prajtor was technically 
said to communicate the Bon&rum Posaessio. The 
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Heir specially inducted under these circumstances, 
or Bonorum Possessor^ had every proprietary priv- 
ilege of the Heir by the Civil Law. He took the 
profits and he could alienate, but then, for all his 
remedies for redress against wrong, he must go, as 
we should phrase it, not to the Common Law, but 
to the Equity side of the Prmtorian Court. No 
great chance of error would be incurred by describ- 
ing him as having an equitable estate in the inher- 
itance ; but then, to secure ourselves against being 
deluded by the analogy, wo must always recollect 
that in one year the Bonorum Poesessio was ope- 
rated upon by a principle of Roman Law known as 
Usucapion, and the Possessor became Quiritarian 
owner of all the property comprised in the inher- 
itance. 

We know too little of the older law of Civil 
Process to be able to strike the balance of advan- 
tage and disadvantage between the different classes 
of remedies supplied by the Pirotorian Tribunal. It 
is certain, however, that, in spite of its many defects, 
the Mancipatory Testament by which the univerei- 
tasjurie devolved at once and unimpaired was never 
entirely superseded by the new Will ; and at a pe- 
riod less bigoted to antiquarian forms, and perhaps 
not quite alive to their significance, all the ingenuity 
of the Jurisconsults seems to have been expended 
on the improvement of the more venerable instru- 
ment. At the era of Gains, which is that of the 
Antonine Caesars, the great blemishes of the Manci- 
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patory Will had been removed. Originally, as wa 
have seen , the ess ential c haracter of the formalities 
had r equired that the Heir himself shonld be the 
Purchaser of the Fam ily, and the consequence was 
t hat h e not only instantly acq uired a vMted interest 
m the T^tator’s Property, but was formally made 
aware of his rights. But the age of Oaius permit- 
ted some unconcerned person to officiate as Purcha- 
ser of the Family. The Heir, therefore, was not 
necessarily informed of the succession to which he 
was destined ; and Wills thenceforward acquired the 
property of secrecy. The substitution of a stranger 
for the actual Heir in the functions of “Familia 
Emptor ” had other ulterior consequences. As soon 
as it was legalised, a Roman Testament came to con- 
sist of two parts or stages, — a Conveyance, which 
was a pure form, and a Nuncupatio, or Publication. 
In this latter passage of the proceeding, the Testa- 
tor either orally declared to the assistants the wishes 
which were to be executed after his death, or pro- 
duced a written document in which his wishes were 
embodied. It was not pix>bably till attention had 
been quite drawn off from the imaginary Convey- 
ance, and concentrated on the Nuncupation as. the 
essential part of the transaction, that Wills were 
allowed to become revocable. 

I have thus carried the pedigree of Wills some 
way down in legal histoiy. The root of it is the 
old Testament “ with the copper and the scales,” 
founded on a Mancipation or Conveyance. This 
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ancient Will has, however, manifold defects, which 
are remedied, though only indirectly, by the Praeto- 
rian law. Meantime the ingenuity of the Jurisconsults 
effects, in the Common-Law Will or Mancipatory 
Testament, the very improvements which the Pi-setor 
may have concurrently carried out in Equity. These 
last ameliorations depend, however, on more legal 
dexterity, and we see accordingly that the Testa- 
mentary Law of the day of Gains or Ulplan is only 
transitional. What changes next ensued we know 
not ; but at length just before the reconstruction of 
the jurisprudence by Justinian, we find the subjects 
of the Eastern Roman Empire employing a form of 
Will of which the pedigree is traceable to the Prse- 
torian Testament on one side, and to the Testament 
“with the copper and the scales,” on the other. 
Like the Testament of the Prmtor, it required no 
Mancipation, and was invalid unless sealed by seven 
witnesses. Like the Mancipatory Will, it passed 
the Inheritance and not merely a Botwrum Posses 
aio. Several, however, of its most important fea- 
tures were annexed by positive enactments, and it is 
out of regard to this threefold derivation from the 
Prrotorian Edict, from the Civil Law, and from the 
Imperial Constitutions, that Justinian speaks of the 
Law of Wills in his own days ns tTm IVipertitum. 
The New Testament thns described is the one gen- 
erally known ns the Roman Will. Rut it was the 
Will of the Eastern Empire only ; and the researches 
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of Savigny have shown that in Western Europe the 
old Mancipatory Testament, with all its apparatus 
of conveyance, copper, and scales, continued to be 
the form in use far down in the Middle Ages. 
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ANCIENT AND MODERN IDEAS RESPECTING WILLS AND 

SUCCESSIONS. 

Altuouou there is much in the modern European 
Law of Wills which is intimately connected with the 
oldest rules of Testamentary disposition j)ractised 
among men, there are nevertheless some important 
differences between ancient and modern ideas on 
the subject of Wills and Successions. Some of the 
points of difference I shall eiuleavor to illustrate in 
this chapter. 

At a period, removed sevei’al centuries from the 
era of the Twelve Tables, we find a variety of niles 
engrafted on the Roman Civil Law with the view of 
limiting the disinherison of children ; we have the 
juiisdiction of the Pnetor very actively exerted in 
the same interest ; and we are also presented with 
a new remedy, very anomalous in character and of 
uncertain origin, called the Querela Inofficiosi Tes- 
tamenti, “ the Plaint of an Umluteous Will,” directed 

to the reinstatement of the issue in inheritances from 
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which they had been unjostifiably excluded by a 
father’s Testament. Comparing this condition of 
the law with the text of the Twelve Tables which 
concedes in terms the utmost liberty of Testation, 
several writeis have been tempted to interweave a 
good deal of dramatic incident into their history of 
the Law Testamentaiy. They tell us of tlie bound- 
less license of disinherison in which the heads of 
families instantly began to indulge, of the scandal 
and injury to public morals which the new practices 
engendered, and of the applause of all good men 
which hailed the courage of the Praetor in arresting 
the progress of paternal depravity. This story, 
which is not without some foundation for the prin- 
cipal fact it relates, is often so told a^ to disclose 
very serious misconceptions of the principles of legal 
history. The Law of the Twelve Tables is to be 
explained by the character of the age in which it 
was enacted. It does not license a tendency which 
a later era thought itself bound to counteract, but 
it proceeds on the assumption that no such tendency 
exists, or, perhaps we should say, in ignoi'ance of 
the possibility of its existence. There is no like li- 
hoo<l that Roman citizens began imme diately t o 
avail theraselv(^_ ft^^^ of the power to disi nlieri t- 
It is against all reason and sound appreciation of 
history to suppose that the yoke of family bondage, 
still patiently submitted to, ns we know, where its 
pressure galled most cnielly, would be cast off in the 
very particular in which its incidence in our own 
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day is not otherwise than welcome. The Law o f 
rte Twelve Table s permitted the execation of Testa - 
ments in the only case in whi ch it was thought pos » 
sible that they could be executed, viz. : on failure of 
chjldren aud prox imate kindred . It did not forbid 
the disinherison of direct descendants, inasmuch as 
it did not legislate against a contingency which no 
Roman lawgiver of that era could have contempla- 
ted. No doubt, as the offices of family affection 
progressively lost the aspect of primary personal 
duties, the disinherison of children was occasionally 
attempted. But the interference of the Prsetor, so 
far from being called for by the universality of the 
abuse, was doubtless first prompted by the fact that 
such instances of unnatural caprice were few and 
exceptional, and at conflict with the current mo- 
rality. 

The indications furnished by this part of Roman 
Testamentary Law are of a very different kind. _It 
is remarkable ^at a Wi ll nev e r see m s to have been 
regarded by ;^e Romans as a means of (ILsinh eritinq 
j^Family, or of effecting the une q ual dis tribution of 
a patrimony . The rules of law preventing its being 
turned to such a purpose, increase in number and 
stringency as the jurisprudence unfolds itself ; and 
these rules correspond doubtless with the abiding 
sentiment of Roman society, as distinguished from 
occasional variations of feeling in individuals. It 
would rather seem as if the Testamentary Power 
were chiefly valued for the assistance it gave in 
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rnaking provision for a Family, and in dividing the 
inheritance more evenly and fairly than the Law of 
Intestate Succession would have divided it. If this 
be the true reading of the general sentiment on the 
point, it explains to some extent the singular hor ror 
of Int estacy which always char acterised the Roman. 
No evil seems to have been considered a heavier 
visitation than the forfeiture of Testamentary pri- 
vileges ; no curse appeal’s to have been bitterer than 
that which imprecated on an enemy that he might 
die without a Will. The feeliug has no counterpart, 
or none that is easily recognisable, in the forma of 
opinion which exist at the present day. All men at 
all times will doubtless prefer chalking out the desti- 
nation of their substance to having that ofBce per- 
formed for them by the law ; but the Roman passion 
for Testacy is distinguished from the mere desire to 
indulge caprice by its intensity ; and it has, of course, 
nothing whatever in common with that pride of 
family, exclusively the creation of feudalism, which 
accumulates one description of property in the hands 
of a single representative. It is probable, d priori, 
that it was something in the rules of Intestate Suc- 
cession which caused this vehement preference for 
the distribution of property under a Testament over 
its distribution by law. The difficulty, however, is, 
that on glancing at the Roman law of Intestate 
Succession, in the form which it wore for many 
centuries before Justinian shaped it into that scheme 
of inheritance which has been almost univeraally 
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adopted l>y modern lawgivers, it by no means strikes 
one as remarkably unreasonable or inequitable. On 
the contrary, the distribution it prescribes is so fair 
and rational, and differs so little fixim that with 
which modern society has been generally contented, 
that no reason suggests itself why it should have 
been regarded with extraordinary distaste, especially 
under a jurisprudence which pared down to a nar- 
row compass the testamentary privileges of persons 
who had children to provide for. We should rather 
have expected that, as in Franco at this moment, 
the heads of families would generally save themselves 
the trouble of executing a Will, and allow the Law 
to do ns it pleased with their assets. I think, how- 
ever, if wo look a little closely at the pre-Justinian* 
ean scale of Intestate Succession, we shall discover 
the key to the mystery. The texture of the law 
consists of two distinct parts. One department of 
rules comes from the Jus Civile, the Common Law 
of Rome ; the other from the Edict of the Praetor. 
The Civil Law, as 1 have already stated for another 
purpose, calls to the inheritance only three ordem 
of successors in their turn ; the unemancipated chil* 
dren, the nearest class of Agnatic kindred, and the 
Gentiles. Between these tliree orders, the Praetor 
interpolates various classes of relatives, of whom 
the Civil Law took no notice whatever. Ultimately, 
the combination of the Edict and of the Civil Law 
forms a table of succession not materially different 
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from that which has descended to the generality of 
modern codes. 

The point for recollection is, that^here raiwt 
andently hnye beenj. 

Civ il Law determined the scheme of Intestate S uc- 
cession exclusivelj^, and at whicl^ the arrangements 
of_the Edict were non-existent, or not co nsisten tly 
carrie d ou t. We cannot doubt that, in its infancy, 
the Pi'ffltorian jurisprudence had to contend with 
formidable obstructions, and it is more than proba- 
ble that, long after popular sentiment and legal 
opinion had acquiesced in it, the modifications which 
it periodically introduced were governed by no cer- 
tain principles, and fluctuated with the vai-ying bias 
of successive magistrates. The rules of Intestate 
Succession, which the Romans must at this pei-iod 
have practised, account, I think — and more than ac- 
count — for that vehement distaste for an Intestacy 
to which Roman society during so many ages re- 
mained constant. The order of succession was this : 
on the death of a citizen, having no will or no valid 
will, his Unemancipated children became his Heii-s. 

emancipated sons had no share in the inheritance. 
If he left no direct descendants living at his death, 
the nearest grade of the Agnatic kindred succeeded, 
but no part of the inheritance was given to any 
relative united (however closely) with the dead man 
through female descents. All the other branches 
of the family were excluded, and the inheritance 
escheated to the Gentiles, or entire Ixidy of Roman 
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Citizens bearing the same name with the deceased. 
So that on failing to execute an operative Testamen t, 
jk Roman of the era nnd er examination left his 
emancipated clnklren jibsolutely wi thout provi sion ^ 
_while, on the assumption th at he di ed ch ildless, there 
was iminhient risk that his )X) sse88ion s w^on ld esca pe 
from the family altogether,, and ..devol ve on r^_num- 
her of persons with y^oni he wa s merely co nnected 
by the sacerdotal fiction that assumed aU members 
of the same gens to be descended from a common 
ancestor. The prospect of such an issue is in itself 
a nearly sufficient explanation of the popular senti- 
ment ; but, in jioint of fact, we shall only half un- 
deretand it, if w'e forget that the state of things I 
have been describing is likely to have existed at the 
very moment when Roman society was in the first 
stage of its transition from its primitive organisation 
in detached families. The empire of the father had 
indeed received one of the earliest blows directed at 
it through the recognition of Emancipation as a le- 
gitimate usage, but the law, still considering the 
Patria Potestas to be the root of family connection, 
persevered in looking on the emancipated children 
as strangers to the rights of Kinship and aliens from 
the blood. We cannot, however, for a moment sup- 
pose that the limitations of the family imposed by 
legal pedantry had their counterpart in the natural 
affection of parents. Family attachments must still 
have retained that nearly inconceivable sanctity and 
intensity which belonged to them under the Patri- 
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arcbal system ; and so little are they likely to have 
been extinguished by the act of emancipation, that 
the probabilities are altogetlier the other way. It 
may be unhesitatingly taken for granted that enfran- 
chisement from the fatlier’s power was a demonstra- 
tion, rather than a severance, of affection — a mark 
of grace and favour accorded to the best-beloved 
and most esteemed of the children. If sons thus 
honoured above the rest were absolutely deprived 
of their heritage by an Intestacy, the reluctance to 
incur it requires no farther explanation. We might 
have assumed d priori that the passion for Testacy, 
was generated by some moral injustice entailed by 
the rules of Intestate succession ; and here we hnd 
them at variance with the very instinct by which 
early society was cemented together. It is possible 
to put all that has been urged in a very succinct form. 
Every dominan t senti ment of the p rimiti ve Romans 
was entwined with t he relations of the family . But 
what was the Family ? The Law defined it one way 
— natu ral affection a nother. lu the conflict between 
the two, the feeling we would analyse grew up, 
taking the form of an enthusiasm for the institution 
by which the dictates of affection were permitted to 
determine the fortunes of its objects. 

I rega rd, therefore, the Roman h orror of Int es- 
ti^ M a m onument of a very early conflict betw een 
ancient law a nd s lowly changing ancient sentiment 
on the subject of t he Family . Some passages in the 
Roman Statute-Law, and one statute in particular 
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which limited the capacity for inheritance possessed 
by women, must have contributed to keep alive the 
feeling; and it is the general belief that the system 
of creating Fidei-Commissa, or bequests in trust, was 
devised to evade the disabilities imposed by those 
statutes. But the feeling itself, in its remarkable 
intensity, seems to point back to some deeper an- 
tagonism between law and opinion ; nor is it at all 
wonderful that the improvements of jurisprudence 
by the Praetor should not have extinguished it. 
Everybody converaant with the philosophy of opin- 
ion is aware that a sentiment by no means dies out, 
of necessity, with the passing away of the circum- 
stances which produced it. It may long survive 
them ; nay, it may afterwards attain to a pitch and 
climax of intensity which it never attained during 
their actual continuance. 

The view of a Will which regards it as confer- 
ring the power of diverting property from the Fam- 
ily, or of distributing it in such uneven proportions 
as the fancy or good sense of the Testator may dic- 
tate, is not older than that later portion of the Mid- 
dle Ages in which Feudalism had completely con- 
solidated itself. When modern jurisprudence first 
shows itself in the rough. Wills are rarely allowed 
to dispose with absolute freedom of a dead man’s 
assets. Wherever at this period the descent of 
property was regulated by Will — and over the 
greater part of Europe moveable or personal pro- 
jKjrty was the subject of Testamentary disposition 
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— the exercise of the Testamentary power was sel- 
dom allowed to interfere with the right of the widow 
to a definite shai’e, and of the children to certain 
fixed proportions, of the devolving inheritance. 
The shares of the children, as their amount shows, 
were determined by the authority of Roman law. 
The provision for the widow was attributable to the 
exertions of the Church, which never relaxed its 
solicitude for the interest of wives surviving their 
husbands — winning, perhaps one of the most ardu- 
ous of its triumphs when, after exacting for two or 
three centuries an express promise from the hus- 
band at marriage to endow his wife, it at length suc- 
ceeded in engrafting the principle of Dower on the 
Customary Law of all Western Europe. Curiously 
enough, the dower of lands proved a more stable 
institution than the analogous and more ancient re- 
servation of certain shares of the personal property 
to the widow and children. A few local customs in 
France maintained the right down to the Revolu- 
tion, and there are traces of similar usages in Eng- 
land ; but on the whole the doctrine prevailed that 
moveables might be freely disposed of by Will, 
and, even when the claims of the widow continued 
to be respected, the privileges of the children were 
obliterated from jurisprudence. We need not hesi- 
tate to attribute the change to the influence of Pi-i- 
raogeniture. As the Fe uda l law o f land practic ally 
disinherite d a ll th e children in favour of one, t he 
equal distribution even of those sorta of prnpprty 
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L ht^v e been equally divided ce ased to 
be viewed as a duty. Testaments were the princi- 
pal iustrnments employed in producing inequality, 
and in this condition of things originated the shade 
of difference which shows itself between the ancient 
and modern conception of a Will. But, though the 
liberty of bequest, enjoyed through Testaments, was 
thus an accidental fruit of Feudalism, there is no 
^broader d istinction th an that which exists bet ween 
a system of f ree Tes tamentary disposition an d a sys - 
tem, like th at of the Feudal land-law, under w hich 
property desce nds compulso rily in pr escribed lines 
of devo lution. This truth appears to have been lost 
sight of by the authors of the French Codes. In 
the social fabi ic which they determined to destroy, 
they saw Primogeniture resting chiefly on Family 
settlements, but they also perceived that Testaments 
were fi'equently employed to give the eldest son 
precisely the same preference which was reserved to 
him under the strictest of entails. In order, there- 
fore, to make sure of their work, they not only ren- 
dered it impossible to prefer the eldest son to the 
rest in marriage-arrangements, but they almost ex- 
pelled Testamentary succession from the law, lest it 
should be used to defeat their fundamental principle 
of an equal disti-ibution of property among children 
at the parent’s death. The result is that they have 
established a system of small jierpetual entails, which 
is infinitely nearer akin to the system of feudal 
Europe than would be a perfect liberty of bequest. 
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The land-law of England, “ the Herculaneum of 
Feudalism,” is certainly much more closely allied to 
the land-law of the Middle Ages than that of any 
Continental country, and Wills with us are frequently 
used to aid or imitate that preference of the eldest 
son and his line which is a nearly universal feature 
in marriage settlements of real property. But nev- 
ertheless feeling and opinion in this country have 
been profoundly affected by the practice of free 
Testamentai'y disposition ; and it appeal's to me that 
the state of sentiment in a great part of French so- 
ciety, on the subject of the conservation of proper- 
ty in families, is much liker that which pi*evailed 
through Europe two or three centuries ago than are 
the current opinions of Englishmen. 

The mention of Primogeniture introduces one of 
the most difficult problems of historical junspru- 
dence. Though I have not paused to explain my 
expressions, it may have been noticed that I have 
frequently spoken of a number of “ co-heirs ” as 
placed by the Roman Law of Succession on the 
same footing with a single Heir. In point of fact, 
we k no w of no period of Roman jur ispi'udence at 
which the pla ce o f the Heir, or Universal Successo r, 
might not have been taken by a group of co-heirs. 
This group succeeded as a single unit, and the assets 
were afterwards divided among them in a separate 
legal proceeding. When the Succession was ah in- 
testatOy and the gi'onp consisted of the cliildren of 
the deceased, they each took an equal share of the 
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property ; nor, though males had at one time some 
advantages over females, is there the faintest trace 
of Primogeniture. The mode of distribution is the 
same throughout archaic jurisprudence. It certainly 
seems that, when civil society begins and families 
cease to hold together through a series of genera- 
tions, the idea which spoutaneously suggests itself is 
to divide the domain equally among the membois 
of each successive generation, and to reserve no pri- 
vilege to the eldest eon or stock. Some peculiarly 
signiBcant hints as to the close relation of this phe- 
nomenon to primitive thought are furnished by 
systems yet more archaic than the Roman. Among 
the Hindoos, the instant a son is born, he acquires 
a vested right in his father’s property, which cannot 
be sold without recognition of his joint-ownership. 
On the son’s attaining full age, ho can sometimes 
compel a partition of the estate even against the 
consent of the parent ; and should the parent ac- 
quiesce, one son can always have a partition even 
against the will of the others. On such partition 
taking place, the father has no advantage over his 
children, except that ho has two of the shares instead 
of one. The ancient law of the German tribes was 
exceedingly similar. The aUod or domain of the 
family was the joint-property of the father and his 
sons. It docs not, however, appear to have been 
habitually divided even at the death of the parent, 
nod in the same way the ]>osscssion8 of a Hindoo, 
however divisible theoretically, are so rarely dis- 
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tributed in fact, that many generations constantly 
succeed each other without a partition taking place, 
and thus the Family in India has a perpetual ten- 
dency to expand into the Village Community, under 
conditions which I shall hereafter attempt to eluci- 
date. All thi s points very clearly to the absolut ely 
_^qual division of asset s a mong the mal e children a t 
^eath _as the practice most usual wi th so c iety at th e 
_perio^when family-dependency i s in the firet stag es 
of d isintegration. Here then emerges the historical 
difficulty of Primogeniture. The more clearly we 
perceive that, when the Feudal institutions were in 
process of formation, there was no source in the 
world whence they could derive their elements but 
the Roman law of the provincials on the one hand 
and the archaic customs of the barbarians on the 
other, the more are we perplexed at fiist sight by 
our knowledge that neither Roman nor barbarian 
was accustomed to give any preference to the eldest 
son or his line in the succession to property. 

Primogeniture did not belong to the Customs 
which the barbarians practised on their first estab- 
Ibhment within the Roman Empire. It is known to 
have had its oiigin in the henefices or beneficiaiy 
gifts of the invading chieftains. These benefices, 
which were occasionally conferred by the earlier im- 
migrant kings, but were distnbuted on a great scale 
by Charlemagne, were grants of Roman provincial 
land to be holden by the beneficiaiy on condition 
of military service. The allodial proprietors do not 
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seem to have followed their sovereign on distant or 
difficult entcrpi-ises, and all the grander expeditions 
of the Frankish chiefs and of Charlemagne were ac* 
complished with forces composed of soldiers either 
personally dependent on the royal house or com- 
pelled to serve it by the tenure of their land. The 
benefices, however, were not at firet in any sense 
hereditary. They were held at the pleasure of the 
grantor, or at most for the life of the grantee ; but 
still, from the very outset, no effort seems to have 
been spared by the beneficiaries to enlarge their 
tenure, and to continue their lands in their family af- 
ter death. Through the feebleness of Charlemagne’s 
Buccessore these attempts were universally success- 
ful, and the Benefice gradually transformed itself 
into the hereditary Fief. But, though the fiefs were 
hereditary, they did not nccessaiily descend to the ' 
eldest son. The rules of succession which they fol- 
lowed were entirely determined by the terms agreed 
upon between the grantor and the beneficiary, or 
imposed by one of them on the weakness of the 
other. The origiu.'il tenures were tlieiefore extreme- 
ly various ; not indeed so capriciously various as is 
sometimes asserted, for all which have hitherto Injen 
described present some combination of the modes of 
succession familiar to Romans and to barbarians, but 
still exceedingly miscellaneous. In some of them, 
the eldest son and his stock undoubtedly succeeded 
to the fief before the others, but such successions, 
BO far from being univei-sal, do not even appear to . 
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have been geoerul. Precisely the same phenomena 
recur during that more. recent transmutation of Eu- 
ropean society which entirely substituted the feudal 
form of property for the domainial (or Roman) and 
the allodial (or German.) The allods were wholly 
absorbed by the fiefs. The gi’eater allodial proprie- 
tors transformed themselves into feudal lords by 
conditional alienations of portions of their land to 
dependants ; the smaller sought an escape from the 
oppressions of that terrible time by surrendering 
their property to some powerful chieftain, and re- 
ceiving it back at his hands on condition of service in 
his wars. Meantime, that vast mass of the popula- 
tion of Westeim Europe whose condition was servile 
or semi-servile — the Roman and German peraonal 
slaves, the Roman cdUmi and the German lidi — were 
concurrently absorbed by the feudal organisation, a 
few of them assuming a menial relation to the lords, 
but the greater part receiving land on terms which in 
those centuries were considered degrading. The ten- 
ures created during this era of universal iufeudation 
were as various as the conditions which the tenants 
made with their new chiefij or were forced to accept 
fix)m them. As in the case of benefices, the succes- 
sion to some, but by no means to all, of the estates 
followed the rule of Primogeniture. No sooner, 
however, has the feudal system prevailed through- 
out the West, than it becomes evident that Primoge- 
niture has some great advantage over every other 
mode of succession. It spread over Europe with re- 
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markable rapidity, the principal instrument of dif- 
fusion being Family Settlements, the Pactes de Fam- 
ille of France and Haus-Gesetze of Germany, which 
universally stipulated that lands held by knightly 
service should descend to the eldest son. Ultimately 
the law resigned itself to follow inveterate practice, 
and we find that in all the bodies of Customary Law, 
which wei*o gradually built up/ the e ldest son an d 
sto c k ar e preferred . in _the_ succession . t o est ates of 
whi^ the tenure is fre e and m ilitary. As to lands 
held by servile tenures (aud originally all tenures 
were semle which bound the tenant to pay money 
or bestow manual labor), the system of succession 
prescribed by custom differed greatly in different 
countries and different provinces. The more gen- 
eral rule was that such lands were divided equally 
at death among all the children, but still in some 
instances the eldest son was preferred, in some the 
youngest^ But Primogenitui-e usually governed the 
inheritance of that class of estates, in some respects 
the most ini])ortant of all, which were held by ten- 
ures that, like the English Socage, were of later ori- 
gin than the rest, and were neither altogether free 
nor altogether servile. 

The diffusion o f Primogeniture is usually accoun t- 
.ed for by assigniii^ what are called Fe udal rc a- 
sons for^ it It is asserted that the feudal superior 
had a better security for the military service he re- 
quired when the fief descended to a single person, 
instead of being distributed among a number on the 
16 
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decease of the last holder. Without denying that 
this consideration may partially explain the favour 
gradually acquire i by Primogeniture, I must point 
out that Primogeniture became a custom of Europe 
much more through its popularity with the tenants 
than through any advantage it conferred on the 
lords. For its origin, moreover, the reason given 
does not account at'all. Nothing in law springs en- 
tirely from a sense of convenience. There are always 
certain ideas existing antecedently on which the 
sense of convenience works, and of which it can do 
no more than form some now combination ; and to 
find these ideas in the present case is exactly the 
problem. 

A valuable hint is furnished to us from a quarter 
fruitful of such indications. Although in India the 
possessions of a parent are divisible at his death, and 
may be divisible during his life, among all his male 
children in equal shares, and though this principle 
of the equal distribution of property extends to every 
part of the Hindoo institutions, yet wherever 
office or political powet' devolves at the decease of 
the last Incumbent, the succession is nearly univer- 
sally according to the rules of Primogeniture. Sov- 
ereignties descend therefore to the eldest son, and 
where the affairs of the Village Community, the 
corporate unit of Hindoo society, are confided to a 
single manager, it is generally the eldest son who 
takes up the administration at his parent’s death. 
All offices, indeed, in India, tend to become heredi- 
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tftry, and, when their nature permita it, to vest in 
the eldest member of the oldest stock. Comparing 
these Indian successions with some of the ruder social 
organisations which have survived in Europe nlmoet 
to our own day, the conclusion suggests itself that, 
whe n Patriarc hal power, is not only domestic but 
jiolitical^ it is not dis tributed among all the issue at 
death, but i s the birthright of the eldest 
son. The chieftainship of a Highland clan, for ex- 
ample, followed the order of Primogeniture. There 
seems, in truth, to be a form of family-dependency 
still more archaic than any of those which we know 
from the primitive records of organised civil societies. 
The Agnatic Union of the kindred in ancient Roman 
law, and a multitude of similar indications, point to 
a period at which all the ramifying branches of the 
family tree held together in one organic whole ; and 
it is no presumptuous conjecture, that, when the 
corporation thus formed by the kindred was in itself 
an independent society, it was governed by the eldest 
male of the oldest line. It is true that we have no 
nctnnl knowledge of any such society. Even in the 
most elementary communities, family-organisations, 
ns we know them, are at moat imperia in imperio. 
But the position of some of them, of the Celtic clans 
in particular, was sufficiently near independence 
within historical times to force on us the conviction 
that they w’ere once separate wiperia, and that Pri- 
mogeniture regulated the succession to the chieftain- 
ship. It is, however, necessary to be on our guard 
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against modern associations with the term of law. 
We are speaking of a family -connection still closer 
and more stringent than any with which we are 
made acquainted by Hindoo society or ancient Ro- 
man law. If the Roman Paterfamilias was visibly 
steward of the family possessions, if the Hindoo 
father is only joint-sharer with his sons, still more 
emphatically most the true patr iarchal chieftain b e 
^merely the administrator of a commonjhndj. 

The examples of succession by Primogeniture 
which were found among the Benefices may, there- 
fore, have been imitated from a system of family- 
government known to the invading races, though 
not in general use. Some rude tribes may have still 
practised it, or, what is still more probable, society 
may have been so slightly removed from its moi-e 
arehaic condition that the minds of some men spon- 
taneously recurred to it, when they were called upon 
to settle the rules of inheritance for a new form of 
property. But there is still the question. Why did 
Primogeniture gradually supersede every other prin- 
ciple of succession ? The answer, I think, is, that 
European society decidedly retrograded during the 
dissolution of the Carlovingian empii-e. It sank a 
point or two back even from the miserably low de- 
gree which it had marked during the early barbarinu 
monarchies. The great characteristic of the period 
was the feebleness, or rather the abeyance, of kingly 
and therefore of civil authority ; and hence it seems 
as if, civil society no longer cohering, men univer- 
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sally flung tbemselves back on asocial organisation 
older than the beginnings of civil conimunilies. The 
lord _with_ his vassal s, during the ninth and tenth 
CTutuncs, may b^ consi dered as a patriarchal house - 
hold, recruited, not as in_ the primitive times . by_ 
Adoption, but by Infendation; and to such a com 
fe^enicy, suMessiot^ by Primogenit ure was a source 
of s trength andjluraWli^. So long as the land was 
kept together on which the entire organisation 
rested, it was powerful for defence and attack ; to 
divide the land was to divide the little society, and 
voluntarily to invite aggression in an era of univer- 
sal violence. We may be perfectly certain that into 
this preference for Primogeniture there entered no 
idea of disinheriting the bulk of the children in 
favour of one. Everybody would have suffered by 
the division of the fief. Everybody was a gainer 
by its consolidation. The Family grew stronger by 
the concentration of power in the same hands ; nor 
is it likely that the lord who was invested with the 
inheritance had any advantage over his brethren and 
kinsfolk in occupatious, interests, or indulgences. It 
would be a singular anachronism to estimate the 
privileges succeeded to by the heir of a fief, by the 
situation in which the eldest son is placed under an 
English strict settlement. 

I have said that I regard the early feudal con- 
federacies as descended from an archaic form ofUie 
Family, and as wealing a strong resemblance to it. 
But then in the ancient world, and in the societies* 
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which have not passed through the crucible of feu* 
dalism, the Primogeniture which seems to have pre- 
vailed never transformed itself into the Primogeni- 
ture of the later feudal Eui’ope. When the group 
of kinsmen ceased to be governed through a series 
of generations by a hereditaiy chief, the domain 
which had been managed for all appeal's to have 
been equally divided among all. Why did this not 
occur in the feudal world ? If during the confusions 
of the first feudal period the eldest son held the 
land for the behoof of the whole family, why was it 
that when feudal Europe had consolidated itself, and 
regular communities were again established, the 
whole family did not resume that capacity for equal 
inheritance which had belonged to Roman and Ger- 
man alike ? The key which unlocks this difficulty 
has rarely been seized by the wnters who occupy 
themselves in tracing the genealogy of Feudalism. 
They perceive the materials of the feudal institu- 
tions, but they miss the cement. The ideas and 
social forms which contributed to the formation of 
the system were unquestionably barbarian and ar- 
chaic, but, as soon as Courts and lawyers were called 
in to interpret and define it, the principles of inter- 
pretation which tliey applied to it were those of the 
latest Roman jurisprudence, and were therefore ex- 
cessively refined and matured. In a patriarchally 
governed society, the eldest son may succee d to t he 
govern mei^t of the Agnatic group, and t o the abso- 
‘lute disposal of its pro perty . But he is not there 
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fore a true proprietor. He has correlative duties 
not involved in the conception of proprietorship, 
but quite undefined and quite incapable of definition. 
The later Roman jurisprudence, however, like our 
own law, looked upon uncontrolled power over 
property ns equivalent to ownership, and did not, 
and, in fact, could not, take notice of liabilities of 
such a kind, that the very conception of them be* 
longed to a period anterior to regular law. The 
contact of the refined and the barbarous notion had 
inevitably for its effect the conversion of the eldest 
son into legal proprietor of the inheritance. The 
clerical and secular lawyers so defined his position 
from the first ; but it was only by insensible degrees 
that the younger brother, from participating on 
eqnal terms in all the dangers and enjoyments of 
his kinsman, sank into the priest, the soldier of for* 
tune, or the hanger-on of the mansion. The legal 
revolution was identical with that which occurred 
on a smaller scale, and in quite recent times, through 
the greater part of the Highlands of Scotland. 
When called in to determine the legal poweis of the 
chieftmn over the domains which gave sustenance 
to the clan, Scottish jurisprudence had long since 
passed the point at which it could take notice of the 
vague limitations on completeness of dominion im- 
posed by the claims of the clansmen, and it was 
inevitable therefore, that it should convert the pat- 
rimony of many into the estate of one. 

For the sake of simplicity, I have called the 
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mode of succession Primogeniture 'whenever a single 
son or descendant succeeds to the authority over a 
household or society. It is remarkable, however, 
that in the few very ancient examples which remain 
to us of this sort of succession, it is not always the 
eldest son, in the sense familiar to us, who takes up 
,the representation. The form of Primogeniture 
which has spread over Western Europe has also been 
perpetuated among the Hindoos, and there is every 
reason to believe that it is the normal form. Under 
it, not on ly the eldest son, but the eldest line is 
always p referred. If the eldest son fails, his eldest 
son has precedence not only over brothers but over 
uncles ; and, if he too fails, the same rule is followed 
in the next generation. But when the succeasioii is 
not merely to civil but to polUical power, a diffi- 
culty may present itself which will appear of 
greater magnitude according as the cohesion of so- 
ciety is less perfect. The chieftain who last exer- 
cised authority may have outlived his eldest son, 
and the grandson who is primarily entitled to suc- 
ceed may be too young and immature to undertake 
the actual guidance of the community, and the ad- 
ministration of its affaii-s. In such an event, the 
su gg ests itself to the mo re settled 
societies is to place th e infant heir under guardian- 
ship till he reaches the age of fitness for government. 
The g uardianship is generally that _of t he mal e 
Ag nates ; but it is remaikable that the contingency 
supposed is one of the rare cases in which ancient 
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societies have consented to the exercise of power by 
women, doubtless out of respect to the overshadow- 
ing claims of the mother. In India, the widow of 
a Hindoo sovereign governs in the name of her in- 
fant son, and we cannot but rememl)er that the cus- 
tom regulating succession to the throne of Franco 
— which, whatever be its ongin, is doubtless of the 
highest antiquity — preferred the queen-mother to 
all other claimants for the Regency, at the same 
time that it rigorously excluded all females from the 
throne. There is, however, another mode of obvia- 
ting the inconvenience attending the devolution of 
sovereignty on an infant heir, and it is one which 
would doubtless occur spontaneously to rudely or- 
ganised communities. This is to set aside the infant 
heir altogether, and confer the chieftainship on the 
eldest surviving male of the first generation. The 
Celtic clan associations, among the many phenomena 
which they have preserved of an age in which civil 
and political society were not yet even rudimentarily 
separated, have brought down this rule of succession 
to historical times. With them, it seems to have 
existed in the form of a jxjsitive canon, that, failing 
the eldest son, his next brother succeeds in priority 
to all grandsons, whatever be their age at the moment 
when the sovereignty devolves. Some writers have 
explained the principle by n.ssuiniug that the Celtic 
customs took the last chieftain ns a sort of root or 
stock, and then gave the succession to the descen- 
dant who should be least remote from him ; the uncle 
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tlius being preferred to the grandson as being nearer 
to the common root. No objection can be taken to 
this statement if it be merely intended as a descrip- 
tion of the system of succession ; but it would be a 
serious error to conceive the men who first adopted 
the rule as applying a course of reasoning which 
evidently dates from the time when feudal schemes 
of succession began to be debated among lawyers. 
Th e true origin of the preference of the uncle to th e 
grendson is dou btless a simple cal culation on the part 
of rude men in a rude soci ety that it is better to b e 
governed by R grown, ft child , an d 
that t he yo unge r so n is more likely to have come to 
jna^rity than any of the el dest son’s, descepdanta.. . 
At the same time, we have some evidence that the 
form of Primogeniture with which we are best ac- 
quainted is the primary form, in the tradition that 
th e asse nt of the clan wa s asked when an infant hei r 
w^ passed over jn favour of Jiis uncle. There is a 
tolerably well authenticated instance of this cere- 
mony in the annals of the Scottish Macdonalds; 
and Irish Celtic antiquities, as interpreted by recent 
inquirers, are said to disclo.se many traces of similar 
practices. The substitution, _by. means of e lectio n, 
of a, ‘‘ worthier ” Agnatic, relative for an .elder js^ot 
unknown, too, in the e^^ stem of the Indian Vill age 
Cqmmuniti^. 

Under Mahometan law, which has probably pre- 
served an ancient Arabian custom, inheritances of 
property are divided equally among sons, the daugh 
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ters taking a half share ; but if any of the children 
die before the division of the inheritance, leaving 
issue behind, these grandchildren are entirely ex* 
eluded by their uncles and aunts. Consistently with 
this principle, the succession, when political authority 
devolves, is according to the form of Primogeniture 
which appears to have obtained among the Celtic 
societies. In the two great Mahometan families of 
the West, the rule is believed to be, that the uncle 
succeeds to the throne in preference to the nephew, 
though the latter bo the son of an elder brother; 
but though this rule has been followed quite recently 
both in Egypt and in Turkey, I am informed that 
there has always been some doubt as to its govern- 
ing the devolution of the Turkish sovereignty. The 
policy of the Sultans has in fact generally prevented 
cases for its application from occurring, aud it is pos- 
sible that their wholesale massacres of their younger 
brothers may have been perpetrated quite as much 
in the interest of their children ns for the sake of 
making away with dangerous competitors for the 
throne. It is evident, however, that in |K>lygamous 
societies the form of Primogeniture will always tend 
to vary. Many considerations may constitute a 
claim on the succession, the rank of the mother, fur 
example, or her degree in the affections of the father. 
Accordingly, some of the Indian Mahometan sov- 
ereigns, without pretending to any distinct testa- 
mentary power, claim the right of nominating the 
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son who is to succeed. The hlesiing mentioned in 
the Scriptural history of Isaac and his sons has some- 
times been spoken of as a will, but it seems rather 
to have been a mode of naming an eldest son. 
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CHAPTER Vm. 

TBE EARLY BISTORT OF PROPERTY. 

The Roman Institutional Treatises, after giving their 
dehnition of the various forms and modifications of 
ownerehip, proceed to discu ss the Natural Modes of 
Acquiring Property. Those who are unfamiliar with 
the history of jurisprudence are not likely to look 
njK>n these “natural mo<le8” of acquisition as pos- 
sessing, at first sight, either much speculative or 
much practical interest. The wild animal which is 
snared or killed by the hunter, the soil which is 
added to our field by the imperceptible deposits of 
n nver, the tree which strikes its roots into our 
ground, ore each said by the Roman lawyers to be ac- 
quired by us naiuralhj. Tlie older jurisconsults had 
doubtless observed that such acquisitions were uni- 
versally sanctioned by the usages of the little socie- 
ties around them, and thus the lawyers of a later 
age, finding them classed iu the ancient Jus Gentium, 
and perceiving them to be of the simplest descrip- 
tion, allotted them a place among the ordinances of 
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Nature. The dignity witli wliich they were invested 
has gone on increasing in modem times till it is quite 
out of proportion to their original importance. 
Theory has made them its favourite food, and has 
enabled them to exercise the most serious influence 
on pi’actice. 

It will be necessary for us to attend to one only 
among these “ natural modes of acquisition, ” Occu- 
patio or Occupancy. Occupancy is the advisedly 
taki ng possession of that which at the moment is the 
property of no man, with the view (adds the tech* 
nical definition) j>f acquiring property in it f or you t^ 
self. T he objects which the Komnn lawycre called 
rea nullius — things which have not or have never 
had an owner — can only be ascertained by enumer- 
ating them. Among things which never had an 
owner are wild animals, fishes, wild fowl, jewels 
disinterred for the first time, and land newly dis- 
covered or never before cultivated. Among things 
which have not an owner are moveables which have 
been abandoned, lands which have been deserted, 
and (an anomalous but most fonnidable item) the 
property of an enemy. In all these objects the full 
rights of dominion were acquired by the Occupant^ 
who firet took possession of them witli the intention 
of keeping them as his own — an intention which, in 
certain cases, had to be manifested by specific acts. 
It is not difficult, I think, to undei-stand the univer- 
sality which caused the practice of Occupancy to be 
placed by one generation of Roman lawyers in the 
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Law common to all Nations, and the simplicity which 
occasioned its being attributed by another to the 
Law of Nature. But for its fortunes in modern le- 
gal history we are less prepared by h prion consid- 
erations. The Ro man p rinciple of Occupancy, and 
the rules into which the jurisconsults expan ded it, 
are the ^onjrce of all mod ern International Law o n 
the subject of Cap^re in War^nd of the acquisition 
of sovereign rights in newly discovered countries. 
They have also supplied a theory of the Origin of 
Property, which is at once the jx>pular theory, and 
the theory which, in one form or another, b acqui- 
esced in by the gi-eat majority of speculative jurists. 

1 have said that the Roman principle of Occu- 
pancy has determined the tenor of that chapter of 
International Law which is concerned with Capture 
in War. The Law of Woi-like Capture derives its 
rules from the assumption that communities are re- 
mitted to a state of nature by the outbreak of hos- 
tilities, and that, in the artificial natural condition 
thus produced, the institution of private property 
falls into abeyance so far as concerns the belligerents. 
As the later writers on the Law of Nature have al- 
ways been an.\ious to maintain that private proper- 
ty was ill some sense sanctioned by the system 
which they were expounding, the hypothesis that an 
enemy’s property is vm mdUm has seemed to them 
pervei-sc and shocking, and they were careful to 
stigmatise it as a mere fiction of jurisprudence. But, 
ns soon ns the Law of Nature is traced to its source 
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in tlie Jus Gentium, we see at once how the goods 
of an enemy came to be looked upon ns nobody’s 
property,^ and therefore as capable of being acquired 
by the first occupant. The idea would occur spon- 
taneously to persons practising the ancient fornw of 
Warfare, when victory dissolved the organisation of 
the conquering army and dismissed the soldiers to 
indiscriminate plunder. It is probable, however, that 
.originally it was only moveable property which was 
thus permitted to be acquired by the Captor. We 
know on independent authority that a very different 
rule prevailed in ancient Italy as to the acquisition 
of ownership in the soil of a conquered country, and 
we may therefore suspect that the application of the 
principle of occupancy to land (always a matter of 
diflSculty) dates from the period when the J us Gen- 
tium was becoming the Code of Nature, and that it 
is the result of a generalisation effected by the juris- 
consults of the golden age. Their dogmas on the 
point are preserved in the Pandects of Justinian, and 
amount to an unqualified assertion that ene m y’s pi^op - 
erty o f every so rt is res n uUiu s to the other bellig - 
erent, and that Occupancy, by which the Captor 
mak es it his own, is an institution of Natural Law. 
The rules which International jurisprudence derives 
from these positions have sometimes been stigma- 
tised as needlessly indulgent to the ferocity and cu- 
pidity of combatants, but the charge has been made, 
I think, by persons who are unacquainted with the 
history of wars, and who are consequently ignorant 
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how great an exploit it is to command obedience for 
a rule of any kind. The Roman principle of Occu- 
pancy, when it was admitted into the modern law of 
Capture in War, drew with it a number of subordi- 
nate canons, limiting and giving precision to its ope- 
ration, and if the contests which have been waged 
since the treatise of Grotius became an authority, 
are compared with those of an earlier date, it will 
bo scon that, as soon as the Roman maxims were re- • 
ceived, Warfare instantly assumed a more tolerable 
complexion. If the Roman law of Occupancy is to 
be taxed with having had pernicious influence on 
any part of the modern Law of Nations, there is an- 
other chapter in it which may be said, with some rea- 
son, to have been injuriously affected. In applying 
to the discovery of new countries the same princi- 
ples which the Romans had applied to the finding 
of a jewel, the Publicists foi’ced into their service 
a doctrine altogether unequal to the task expected 
from it. Elevated into extreme importance by the 
discoveries of the great navigators of the 15 th and 
16 th centuries, it raised more disputes than it solved. 
The greatest uncertainty was veiy shortly found to 
exist on the very two points on which certainty was 
most required, the extent of the territory which was 
acquired for his sovereign by the discoverer, and the 
nature of the acts which were necessary to complete 
the appreJimsio or assumption of sovereign posses- 
sion. Moreover, the principle itself, conferring as it 
did such enormous advantages as the consequence of 
16 
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a piece of good lack, was instinctively mntinied 
against by some of tbe most adventurous nations in 
Europe, the Dutch, the English, and the Portuguese. 
Our own countrymen, without expressly denying the 
rule of International Law, never did, in practice, ad- 
mit the claim of the Spaniards to engross the whole 
of America south of the Gulf of Mexico, or that of 
the King of France to monopolise the valleys of the 
' Ohio and the Mississippi. From the accession of 
Elizabeth to the accession of Charles the Second, it 
cannot be said that there w’as at any time thorough 
peace in the American watera, and the encroach- 
ments of the New England Colonists on the territo- 
ry of the French King continued for almost a cen- 
tury longer. Bentham m'OS so struck with the con- 
fusion attending the application of the legal princi- 
ple, that he went out of his way to eulogise the 
famous Bull of Pope Alexander the Sixth, dividing 
the undiscovered countries of the world between the 
Spaniards and the Portuguese by a line drawn one 
hundred leagues West of the Azores ; and, grotesque 
as his praises may appear at first sight, it may be 
doubted whether the arrangement of Pope Alexan- 
der is absurdor in principle than the rule of Public 
law, which gave half a continent to the monarch 
whose servants had fulfilled the conditions required 
by Roman jurisprudence for the acquisition of prop- 
erty in a valuable object which could be covered by 
tbe hand. 

To all who pursue the inquiries which are the 
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subject of this volume, Occupancy is preeminently 
interesting on the score of the service it has beer, 
mmle to perform for speculative jurisprudence, in 
furnishing a supposed explanation of the origin of 
private property. It was once uni^i'sally believed 
that the proceeding impli^ in Occu panc y was iden - 
tical with the process b y whic h the earth and its 
fruits, which were nt first in commo n, became the 
allowe d proper^ o f individuals. The course of 
thought which led to this assumption is not difficult 
to underetand, if we seize the shade of difierence 
which separates the ancient from the modern con- 
ception of Natural Law. The Roman lawyeis had 
laid down that Occupancy was one of the Natural 
modes of acquiring property, and they undoubtedly 
believed that, were mankind living under the institu- 
tions of Nature, Occupancy would be one of their 
practices. -IIow far they pereuadcd themselves that 
such a condition of the race had ever existed, is a 
point, as I have already stated, which their language 
leaves in much uncertainty ; but they certainly do 
seem to have made the conjecture, which has at all 
times possessed much plausibility, that the institution 
of j)roperty was not so old ns the existence of man- 
kind. Modern jurisprudence, accepting all their dog- 
mas without reservation, went far beyond them in 
the eager curiosity with which it dwelt on the sup- 
posed state of Nature. Since then it had received the 
position that the earth and its fruits were once rei 
nvUiU'S, and since its peculiar view of Nature led it 
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to assume without hesitation that the human race 
had actually practised the Occupancy of res nvUius 
long before the organisation of civil societies, the 
inference immediately suggested itself that Occu- 
pancy was the process by which the “ no man's 
goods ” of the primitive world became the private 
property of individuals in the world of hi story . It 
would be wearisome to enumerate the jurists who 
have subscribed to this theory in one shape or an- 
other, and it is the less necessary to attempt it be- 
cause Blackstone, who is always a faithful index of 
the average opinions of his day, has summed them 
up in his 2d book and 1st chapter. 

“ The earth,” he writes, “ and all things therein 
were the general property of mankind from the 
immediate gift of the Creator. Not that the com- 
munion of goods seems ever to have been applicable, 
even in the earliest ages, to aught but the substance 
of the thing ; nor could be extended to the use of 
it. For, by the law of nature and reason, he who 
first began to use it acquired therein a kind of 
transient property that lasted so long ns he was using 
it, and no longer ; or to speak with greater precision, 
the right of possession continued for the same time 
only that the act of possession lasted. Thus the 
ground was in common, and no part was the perma- 
nent property of any man in particular ; yet who- 
ever was in the occupation of any determined spot 
of it, for rest, for shade, or the like, acquired for the 
time a sort of ownership, from which it would have 
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been unjust and contrary to the law of nature to 
Lave driven biin by force, but ibe instant that be 
quitted the use of occupation of it, another might 
seize it without injustice.” He then proceeds to 
argue that “ w^hen mankind iucre^ nu mber, i t 
bec ame necessary to entertain cqnceptioiis of m ore 
permanent dominion, and to iqipropriate to mdi- 
vidu als not the immediate use only, but the ver y 
substance of the thing to be used .” 

Some ambiguities of expression in this passage 
lead to the suspicion that Blackstone did not quite 
understand the meaning of the proposition which 
he found in his authorities, that property in the 
earth’s surface was firet acquired, under the law of 
Nature, by the occupant ; but the limitation which 
designedly or through misapprehension be has im- 
posed on the theory brings it into a form which it 
has not infrequently assumed. M any writers more 
f amous than Blackstone for precision of language 
hav e laid down that, in_the beginnin g of things. 
Occupancy first gave fright against the world to an 
exclusive bu t tempora ry en joy ment, an d that after - 
wards this right, while it remained exclusive, became 
perpetual . Their object in so stating their theory 
was to reconcile the doctrine that in the state of 
Nature res nnllitis became property through Occu- 
pancy, with the inference which they drew from the 
Scriptural history that the Patriarchs did not at first 
permanently appropriate the soil which had been 
grazed over by their flocks and herds. 
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The only criticism which could be directly ap- 
plied to the theory of Blnckstone would consist in 
inquiring whether the circumstances which make iip 
his picture of a primitive society are more or less 
probable than other incidents which could be ima- 
gined with equal readiness. Pursuing this method 
of examination, we might fairly ask whether the 
man who had occupied (Blackstone evidently uses 
this word with its ordinary English meaning) a par- 
ticular spot of ground for rest or shade would be 
permitted to retain it without disturbance. The 
chances surely are tha t his right to possession would 
be exactly co exte nsive with hi^ pow er to ke ep i t, 
and that he would be constantly liable to disturbance 
by the fiist comer who coveted the spot and thought 
himself strong enough to drive away the possessor. 
But the truth is that all such cavil at these positions 
is perfectly idle from the veiy baselessness of the 
positions themselves. What mankind did in the 
V primitive state may not be a hopeless subject of in- 
quiry, but of their motives for doing it it is impos- 
sible to know anything. These sketches of the 
plight of human beings in the first ages of the world 
are effected by first supposing mankind to be di- 
vested of a great part of the circumstances by which 
they are now surrounded, and by then assuming 
that, in the condition thus imagined, they would pre- 
serve the same sentiments and prejudices by which 
they are now actuated, — although, in fact, these 
sentiments may have been created and engendered 
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by tlioso very circnmstances of wLich, by the hy- 
pothesis, they are to be stripped. 

• There is an aphorism o f Savigny w hich has been 
sometimes thought to countenance a view of the 
origin of property somewhat similar to the theories 
epitomised by Blackstone. Tlie great German jurist 
has laid down that al l Property is founded on Ad- 
verse Possession ripened by Pi’esc ription. It is only 
with respect to Koman law that Savigny makes this 
statement, and before it can be fully appreciated 
much labour must be expended in explaining and 
defining the expressions employed. His meaning 
will, however, be indicated with sufficient accuracy 
if we consider him to assert that, how far soever we 
carry our inquiry into the ideas of property received 
among the Romans, however closely we approach in 
tracing them to the infancy of law, wo can get no 
farther than a conception of ownership involving the 
three elements in the canon — ^Possession , Adverse - 
ness of Possession , that is, a holding not permissive 
or subordinate, but exclusive against the world, and 
Prescription , or a period of time during which the 
Adverse Posscssiou has uuinterruptedly continued. 
It is exceedingly probable that this maxim might bo 
enunciated with more generality than was allowed 
to it by its author, and that no sound or safe con- 
clusion can be looked for from investigations into 
any system of laws which are pushed farther back 
than the point at which these combined ideas con- 
stitute the notion of proprietary l ight. Meantime, 
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80 far from bearing out the popular theoiy of the 
origin of pi’operty, Savigny’s canon is particularly 
valuable as directing our attention to its weakest 
point. In the view of Blackstone and those whom 
he follows, it was the mode of assuming the exclusive 
enjoyment which mysteriously affected the minds of 
the fathers of our race. But the mystery does not 
reside here. It is not wondeiful that property began 
in adverse possession. It is not surprising that the 
first proprietor should have been the strong man 
armed who kept his goods in peace. But why i t 
wa s that la[^ of time created 8 entimeiit^f_re 8 pect 
fo^ his poss^ion — which is the exact source of _Uie 
universal reverence of mankind for that which has 
for_ a long period de facto existe d — are questions 
really dese^ing^ the profoun J^t exami nation , but 
lying far beyond the boundary of our present in- 
quiries. 

Before pointing out the quarter in which we may 
hope to glean some information, scanty and uncer- 
tain at best, concerning the early history of proprie- 
tary right, I venture to state ray opinion that the 
popular impression in reference to the part played 
by Occupancy in the fimt stages of civilisation di- 
rectly reverses the truth. Occupancy is the advised 
assumption of physical possession; and the notion 
that an act of this description confers a title to “ res 
nullius,” so far from being characteristic of very 
early societies, is in all probability the growth of 
a refined jurisprudence and of a settled condition of 
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the laws. I^is only wh en the rights of propert y 
have gained a sanction from lon^ practical in viola - 
Wlity,_and when the vast majority of the objects of 
enjoyment have been subjected to p riva te owne rship , 
that mere possession is all owed to invest the fire t 
possessor with dominion oyer commodities in which 
no prior proprietorship has bee n as s erted. The sen- 
timent in which this doctrine originated is absolutely 
irreconcilable with that infrequency and uncei'tainty 
of proprietary rights which distinguish the begin- 
nings of civilisation. Its true basis seems to be, not 
an instinctive bins towards the institution of Prop- 
erty, but a presumption, arising out of the long con- 
tinuance of that institution, that everything ougJU 
to have an owner. When possession is taken of a 
“res nullius,” that is, of an object which w not, or 
has never been, reduced to dominion, the po ssessor 
is pe rmitted to become p roprietor from a feeling 
that all val uabl e things ar e nat urall y the subjects of ' 
an ex clusi ve enjoymen t, and that in^ the give n cas e 
there is no one to invest wi th the r ight of property 
except the Occupant. The Occupant., in short, b e- 
comes the o wner, because al l things are presumed t o 
be so mebody ’s, p roperty and becansc no one can b e 
poi n t e d out as having a better right than he to the 
proprietoi'ship of t his particular thing. 

Even were there no other objection to the de- 
scriptions of mankind in their natural state which 
we have been discussing, there is one particular in 
which they are fatally at variance with the authentic 
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evidence possessed by us. It will be obseiwed, that 
. tbe acta and motives which these theories suppose 
are the acts and motives of Individuals. It is each 
Individual who for himself subscribes the Social 
Compact. It is some shifting sandbank in which 
the grains are Individual men, that according to the 
theory of Hobbes is hardened into the social rock 
by the wholesome discipline of force. It is an Indi- 
vidual who, in the picture drawn by Blackstone, “ is 
in the occupation of a determined spot of ground 
for rest, for shade, or the like.” The vice is one 
which, necessarily afflicts all the theories descended 
from the Natural Law of the Homans, which differed 
principally from their Civil Law in the account 
which it took of Individuals, and which has ren- 
dered precisely its greatest service to civilisation in 
enfranchising the individual from the authority of 
archaic society. But Ancient Law, it must again be 
repeated, knows next to nothing of Individuals. It 
is concerned not with Individuals, but with Families, 
not with single human beings, but groups. Even 
when the law of the State has succeeded in permea- 
ting the small circles of kindred into which it had 
originally no means of penetrating, the view it takes 
of Individuals is curiously different from that taken 
by jurisprudence in its maturest stage. The life of 
each citizen is not regarded as limited by birth and 
death ; it is but a continuation of the existence of 
his forefathei’s, and it will be prolonged in the ex- 
istence of his descendants. 
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The Roman distinction between the Law of Per- 
sons and the Law of Things, which though extremely 
convenient is entirely artificial, has evidently done 
much to divert inquiry on the subject before us from 
the true direction. The lessons learned in discussing 
the Jus Pereonarum have been forgotten where the 
Jus Rerum is reached, and Property, Contract, and 
Delict, have been considered as if no hints concern- 
ing their original nature were to be gained from the 
facts ascertained respecting the original condition 
of Persons. The futility of this method would be 
manifest if a system of puro archaic law could be 
brought before us, and if the experiment could be 
tried of applying to it the Roman classifications. 
It would soon be seen that the separation of the 
Law of Persons from that of Things has no meaning 
in the infancy of law, that the rules belonging to the 
two departments are inextricably mingled together, 
and that the distinctions of the later jurists are ap- 
propriate only to the later jurisprudence. From 
what has been said in the earlier portions of this 
treatise, it will be gathered that there is a st rong d 
prior i improbability of our ob taining any clue to 
^e early history of property, if we confine our no- 
_tice JU> thp_ proprietary rights of ind ivi duals . It is 
more than likely that joint-ownership, and not sepa- 
rate ownerahip, is the really archaic institution, and 
that the forms of property which will afibrd us in- 
struction will be those which are associated with 
the rights of families and of groups of kindred. 
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The Roman jurispnidence will not here assist in 
enlightening us, fo r it is exactly the Roman ja riapru - 
dence which, transformed by the theor y of Natural 
Law, has bequeathed to the modems th e impressio n 
that individual ownerehip is .the. normal, state of _ 
proprietary right, and that ownerehip in commo n by 
groups of men is only the exception to a general 
rule. There is, however, one community which will 
always be carefully examined by the inquirer who 
is ill quest of any lost institution of primeval society. 
How far soever any such institution may have under- 
gone change among the branch of the Indo-European 
family which has been settled fur ages in India, it 
will seldom be found to have entirely cast aside the 
shell in which it was originally reared. It happens 
that, among the Hindoos, we do find a form of 
ownership which ought at once to rivet our atten- 
tion from its exactly fitting in with the ideas which 
our studies in the Law of Persona would lead us to 
entertain respecting the original condition of prop- 
erty. The Village Community of India is at once 
an organised patriarchal society and an assemblage 
of co-proprietors. The pemonal relations to each 
other of the men who compose it are indistinguish- 
ably confounded with their proprietary rights, and 
to the attempts of English functionaries to separate 
the two may be assigned some of the most formi- 
dable miscarriages of Anglu-Indian administration. 
The Village Community is known to be of immense 
antiquity. In whatever direction research has been 
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poshed ioto Indian history, general or local, it has 
always found the Coramonity in existence at the 
farthest point of its progress. A great number of 
intelligent and observant writers, most of whom had 
no theory of any sort to support concerning its na- 
ture and origin, agree in considering it the least 
destructible institution of a society which never 
willingly surrenders any one of its usages to innova- 
tion. Conquests and revolutions seem to have swept 
over it without disturbing or displacing it, and the 
most beneficent systems of government in India have 
always been those which have recognised it as the 
basis of administration. 

The mature Roman JaWj and modern j urispm- 
dcnce fo llowing in its wa ke, look upon co-owner ship 
an exceptional a nd momentary conditio n of the_ 
rig hts of property. This view is clearly indicated 
in the maxim which obtains universally in Western 
Europe, Nemo in communiojie potest invitus detineri 
(“ No one can be kept in co-proprietorship against 
his will ”). I3ut i n India this order of ideas is ro- 
_ver8ed, an d it may .bc^said that sep arate proprieto r- 
.ehjpJ?. always on its w to becmiie pro prietor ship 
in comm on . The process has been adverted to al- 
ready. As soon as a son is born, he acquires a vested 
interest in his father’s substance, and on attaining 
years of discretion he is even, in certain contingen- 
cies, permitted by the letter of the law to call for a 
partition of the family estate. As a fact, however, 
a division rarely takes place even at the death of 
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the father, and the property constantly remains nn- 
divided for several generations, though eveiy mem- 
ber of every generation has a legal right to an 
undivided share in it. The domain thus held in 
common is sometimes administered by an elected 
manager, but more generally, and in some provinces 
always, it is managed by the eldest agnate, by the 
eldest representative of the eldest line of the stock. 
Such an asse mblage of joint proprietors, a body of 
kin dred holding a do main in commo n, is t he simplest 
for m of an Indian Village Cornmnni ty, bu t the 
Community is more than a_brotherhood of rela^ves 
and more than an association of partneis. I t is an 
organised societ y, a nd beside s p rovi ding for ,t he 
manage ment of the co mmon fund, it seldom fails to 
pro vide, by a compile staff o f fun ctionaries, for in- 
te rnal g o ver n ment, for police, for the administratio n 
. of ju stice, t\nd f or the apportionment of taxes and 
publi c duties. 

The process which I have described as that under 
which a Village Community is formed, may be re- 
garded as typical. Yet it is not to be supposed that 
every Village Community in India drew together 
in so simple a manner. Although, in the North of 
India, the archives, ns I am informed, almost inva- 
riably show that the Community was founded by a 
single assemblage of blood-relations, they also supply 
information that men of alien extraction have al- 
ways, from time to time, been engrafted on it, and 
a mere purchaser of a share may generally, under 
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certain conditions, be admitted to the brotherhood. 
In the South of the Peninsula there are often Com* 
munities which appear to have sprung not from one 
but from two or more families ; and there are some 
whose composition is known to be entirely artificial ; 
indeed, the occasional aggregation of men of differ- 
ent castes in the same society is fatal to the hypothe- 
sis of a common descent Yet in all these brother- 
hoods either the tradition is preserved, or the 
assumption made, of an original common parentage. 
Mountstuart Elphinstone, who writes more particu- 
larly of the Southern Village Communities, observes 
of them (^History of India^ i. 126): “The popular 
notion is that the Village landholders are all de- 
scended from one or more individuals who settled 
the Village ; and that the only exceptions are 
formed by persons who have derived their rights 
by pui'chase or otherwise from members of the 
original stock. The supposition is confrmed by the 
fact that, to this day, there are only single families 
of landholders in small villages and not many in 
large ones; but each has branched out into so many 
membera that it is nut uncommon for the whole 
agricultural labour to be done by the landholders, 
without the aid either of tenants or of labourers. 
The rights of the Inndholdei's are theirs collectively, 
and, though they almost always have a more or less 
perfect partition of them, they never have an entire 
separation. A landholder, for instance, can sell or 
mortgage his rights ; but he must first have the con- 
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sent of the Village, and the purchaser steps exactly 
into his place and takes up all his obligations. If a 
family becomes extinct, its share returns to the 
common stock.” 

Some considerations which have been offered in 
the fifth chapter of this volume will assist the reader, 
I trust, in appreciating the significance of Elphin- 
stone’s language. No in sti tution of the primitive 
worl d is li kel y to have been preserved to our day, 
unless acquire d a n ela sticity foreig n t o its 

original^ nature through som e vivifying legal fictio n. 
The Village Community then is not necessarily an 
assemblage of blood-relations, but it is eUlier such an 
assemblage or a body of co-proprietors formed on 
the model of an association of kinsmen. The type 
with which it should be compared is evidently not 
the Roman Family, but the Roman Gens or House. 
The Gens was also a group on the model of the 
family ; it was the family extended by a variety of 
fictions of which the exact nature was lust in an- 
tiquity. In historical times, its leading characteris- 
tics were the veiy two which Elphinstoue remarks 
in the Village Community. There was always the 
assumption of a common origin, an assumption some- 
times notoriously at variance with fact ; and, to re- 
peat the historian’s words, “if a family became 
extinct, its share returned to the common stock.’^ In 
old Roman law, unclaimed inheritances escheated to 
the Gentiles. It is further suspected by all who 
have examined their history that the Communities, 
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like the Gentes, have been very generally adultera- 
ted by the admission of strangei-s, but the exact mode 
of al>8orption cannot now be ascertained. At present, 
they are recruited, as Elphinstoue tells us, by the 
admission of purchasers, with the consent of the 
brotherhood. Th^ ac(]ui«t ion of the adopted mem - 
ber is, however, of the nature of a universal succes - 
sion ; together with the share he has bought, he 
succeeds to the liabilities which the vendor had 
incurred to wards the aggregate group. He is an 
Emptor Familiae, and inherits the legal clothing of 
the person, whose place he begins to fill. The con- 
sent of the whole brotherhood required for his ad- 
mission may remind us of the consent which the 
Comitia Curiata, the Parliament of that larger broth- 
erhood of self-styled kinsmen, the ancient Roman 
commonwealth, so strenuously insisted on ns essential 
to the legalisation of an Adoption or the confirmation 
of a Will. 

The tokens of an extreme antiquity are discov- 
erable in almost every single feature of the Indian 
Village Communities. We have so many independ- 
ent reasons for suspecting that the infancy of law 
is distinguished by the prevalence of ci>-owncr8lii|>, 
by the intermixture of pereonal with proprietary 
rights, and by the confusion of public with private 
duties, that we should be justified in deducing many 
im]>ortnnt conclusions from our ol»ervntion of these 
proprietary brotherhoods, even if no similarly com- 
pounded societies could bo detected in any other 
17 
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part of the world. It happens, however, that nmch 
earnest curiosity has been very recently attracted to 
a similar set of phenomena in those pails of Europe 
which have been most slightly affected by the feudal 
transformation of property, and which in many im- 
portant particulars have as close an affinity with the 
Eastern as with the Western world. The researches 
of M. de Ilaxthausen, M. Tengoborski, and others, 
have shown us that the Russian villages are not for- 
tuitous assemblages of men, nor are they unions 
founded on contract ; they are naturally organised 
commu nities like th ose of India. It is true that these 
villages are always in theory the patrimony of some 
noble proprietor, and the peasants have within his- 
torical times been converted into the predial, and to 
a great extent into the personal, serfe of the seignior. 
But the pressure of this superior ownerahip has 
never crushed the ancient organisation of the village, 
and it is probable that the enactment of the Czar of 
Bussia, who is supposed to have introduced serfdom, 
was really intended to prevent the peasants from 
abandoning that co-operation without which the old 
social order could not long be maintained. In the 
assum ption of an agn atic connection between the 
villagers, i n _the blend ing of personal rights with 
privileges of ownershipj aud_ in a var iety of apon ta- 
, neous provisions for internal ad ministra tion, th e 
Russian ^Ungo appears to be a nearly e xact repe ti- 
tion of the ^dian Community ; but there is one 
. important difference which we note with the greatest 
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interest. The co-owners of an Indian village, though 
their property is blended, have their rights distinct, 
and this separation of rights is complete and con- 
tinues indefinitely. The severance of rights is also 
theoretically complete in a Russian village , but there 
it is only temporary. After the e xpiratio n o f a 
given, but not in all cases ofjtlie s^uc, _ 

rate owneiships are extinguished, the lan d of the 
village is thrown into a mass, and then it is re-di s- 
J^ributcd i^ong Ui^farailies jcomj^ing the commi^ 
nity , according to their n umber. This repartition 
having b^n effected, the rights of families and of 
individuals are again allowed to branch out into 
various lines, which they continue to follow till 
another period of division comes round. An even 
more curious variation from this type of owneiship 
occurs in some of those countries which long formed 
a debatcable land between the Turkish Empire and 
the possessions of the House of Austria. In Servia, 
in Croatia, and the Austrian Sclavonia, the villages 
are also brotherhoods of persons who are at once co- 
ownera and kinsmen ; but there the internal arrange- 
ments of the community differ from those wlverted 
to in the lost two examples. The substance of the 
common property is in this case neither divided in 
practice nor considered in theory as divisible, but the 
entire land is cultivated by the combined labour of 
all the villagers, and the produce is annually distril> 
uted among the households, sometimes according to 
their supposed wants, sometimes according to rules 
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which give to particular persons a fixed share of the 
usufruct. All these practices are traced by the 
jui'ista of the East of Europe to a principle which is 
asserted to be found in the earliest Sclavonian laws, 
the principle that the property of families cannot be 
divided for a perpetuity. 

The great interest of these phenomena in an in- 
quiry like the present arises from the light tliey 
throw on the d e velopm en t of distinct proprietary 
r ights in -side th e grou ps by w hich propeHv seems to 
have been originally held. We have the strongest 
reason for thinking th at p ropert y once b elonged not 
to indi v iduals nor e ven to isolated f amilies, but to 
larger societie s composed on the patriar chal model ; 
but the mode of transition from ancient to modern 
ownei’ships, obscure at best, would have been infi- 
nitely obscurer if several distinguishable forms of 
Village Communities had not been discovered and 
examined. It is worth while to attend to the varie- 
ties of internal arrangement within the patriarchal 
groups which are, or were till recently, observable 
among races of Indo-European blood. The chiefs of 
the ruder Highland clans used, it is said, to dole out 
food to the heads of the households under their ju- 
risdiction at the very shortest intervals, and some- 
times day by day. A peiiodical distribution is also 
made to the Sclavonian villager of the Austrian and 
Turkish provinces by the elders of their body, but 
then it is a distribution once for all of the total pro- 
duce of the year. In the Russian villages, however, 
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the substance of the property ceases to be looked 
upon as indivisible, and separate proprietary claims 
are allowed freely to grow up, but then the progress 
of separation is peremptorily arrested after it has 
continued a certain time. In India, not o nly is there 
no indivisibility of the common fund, but separate 
proprietorship injpart^oHt may be indefini tely pro- 
longed and may branch out into any number of 
i^en vatiye cw_uei*8hipSj „the_cfo 

Imweycr, checked by inveterate usage, 
and by the rule agftins^ tl^^adraission of strange rs 
w ith ou t t he co nsent of the brother hood. It is not 
of couree intended to insist that these different forms 
of the Village.Coramunity represent distinct stages 
in a process of transmutation which has been every- 
where accomplished in the same manner. But, 
though the evidence does not warrant our going so 
far as this, it rendeis less presumptuous the conjec- 
ture that private property, in the shape in which we 
know it, was chiefly formed by the gradual disen- 
tanglement of the separate rights of individuals from 
the blended rights of a community. Our studies in 
I^^of „Pcj;soiw_seemed to show us the Fam ily 
expan ding into the Agnatic group of kinsmen , then 
_the _Agnatic grou^ ^^Iss^vingjjito separa^ 

Jioldsj lastly, the household suj^la^d by the indi- 
yidual ; and it is now suggested that each step in th e 
change correspon ds to an analogous alteration in th e 
nature of Owneiship. If there be any truth in the 
suggestion, it is to bo observed that it materially 
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affects the problem which theorists on the origin of 
Property Imve generally proposed to themselves. 
The question — perhaps an insoluble one — which 
they have mostly agitated is, what were t he motives 
_wh ich jiret indu ced men to respect each oth er’ s pos- 
sessions ? It may still te put, without much hope 
of finding an answer to it, in the form of an inquiry 
into the reasons which led one composite group to 
keep aloof from the domain of another. But, if it 
be true that fa r the most important passage in the 
history of Private Property Js its gradu al s eparatio n 
from the ccKiwnership of kinsmen, t hen the grea t 
point of inquiry is identical with that whic h lies o n 
the thr^hold_of_all histori cal law— what we re the 
motives wh i ch o riginal ly prompted m e n to hold t o- 
gether in the family union ? To such a question. 
Jurisprudence, unassisted by other sciences, is not 
I competent to give a reply. The fact can only be 
[ noted. 

The undivided state of property in ancient socie- 
ties is consistent with a peculiar sharpness of divis- 
^ ion, which shows itself as soon as any single share 
is completely separated from the patrimony of the 
group. This phenomenon springs, doubtless, from the 
circumstance that the property is supposed to become 
the domain of a new group, so that any dealing with 
it, in its divided state, is a transaction between two 
highly complex bodies. I have already compared 
Ancient Law to Modern International Law, in re- 
spect of the size of the corporate associations, whose 
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rights and duties it settles. As the contracts and 
conveyances known to ancient law are contracts and 
conveyances to which not single individuals, but or- 
ganised companies of men, are parties, they are in 
the highest degree ceremonious ; they require a va- 
riety of symbolical acts and words intended to im- 
press the business on the memory of all who take 
part in it ; and they demand the presence of an inor- 
dinate number of witnesses. From these peculiari- 
ties, and others allied to them, springs the univer- 
sally unmallcable character of the ancient forms of 
property. Sometimes the patrimony of the family 
is absolutely inalienable, ns was the cose with the 
Sclnvonians, and still oftenor, though alienations may 
not bo entirely illegitimate, they are virtually im- 
]>racticable, os among most of the Germanic tribes, 
from the necessity of having the consent of a largo 
number of pereons to the transfer. Where these im- 
pediments do not c.xlst, or can be surmounted, the act 
of conveyance itself is generally burdened with a per- 
fect load of ceremony, in which not one iota can bo 
safely neglected. Ancient law uniformly refuses to 
dispense with a single gesture, however grotesque ; 
with a single syllable, however its meaning may have 
been forgotten ; with a single witness, however super- 
fluous may be his testimony. Tlie entire stdemn i- 
ties must be scrup ulously completed by persons le- 
gally entitled to take pa r t in it, or else the convey - 
a nce i s n^lj^ud the seller is re-establishe d in Jhe 
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rights of which he ha d vainly attempt ed to div est 
himself. 

Th^e various oljstaclea to the free circulation of 
the objects of use and enjoyment, begin of course to 
make themselves felt as soon as society has acquired 
even a slight degree of activity, and the expedients 
by which advancing communities endeavour to over- 
come them form the staple of the history of Property. 
Of such expedients there is one which takes ]>rece- 
dence of the rest from its antiquity and universality. 
The idea seems to have spontaneously suggested it- 
self to a great number of early societies, to classify 
property into kinds. On e kind or so rt of p roperty 
. ij-_pl^ed^.on.-A.AQwer - footing, of .dlgnity_ than the 
qthere,,b.ut_at_the ^me tim^^ relieved from the ^ 
fetters which antiquity has imposed on them. Sub- 
sequently, the superior convenience of the roles gov- 
erning the transfer and des^^^^ of Jthe lower order 
of property becomes generally recognised^ and by a 
grodual course of innovation the plasticit y of the l ess 
dignified class of valuable objects is commu nicat ed to 
the classes which stand conyentionaljy higher. The 
history of Roman Property Law is the history of 
the assimilation of Res Mancipi to Res Nec Mancipi. 
The history of Property on the European Continent 
is the history of the subversion of the feudalised 
law of land by the Romanised law of moveables ; 
and though the history of ownership in England is 
not nearly completed, it is visibly the law of per- 
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soualty which threatens to absorb and annihilate 
the law of realty. 

only natural classification of t he objects of 
enjoyment, the o nl y classihcation which correspon ds 
with an essential difference in t he s ubject matter, is 
tlmt which divides the m into M oveables and Im move- 
able s. Familiar as is this classification to jurispru- 
dence, it was very slowly developed by Roman law, 
from which we inherit it, and was only finally adopt- 
ed by it in its latest stage. The classifications of 
Ancient Law have sometimes a superficial resem- 
blance to this. They occasionally divide property 
into categories, and place immoveables in one of 
them ; but then it is found that they either class 
along with immoveables a number of objects which 
have no sort of relation with them, or else divorce 
them from various rights to which they have a close 
affinity. Thus, the Res Mancipi of Roman Law in- 
cluded not only land but slaves, horses, and oxen. 
Scottish law ranks with land a certain class of secu- 
rities, and Hindoo law associates it with slaves. Eng- 
lish law, on the other hand, parts leases of land for 
years from other interests in the soil, and joins them 
to pereoiialty under the name of chattels real. More- 
over, the classifications of Ancient Law are classifi- 
cations implying superiority and inferiority ; while 
the distinction between moveables and immoveables, 
so long at least as it w’as confined, to Roman juris- 
prud<mce, carried with it no suggestion whatever of 
a difference in dignity. The Res Mancipi, however, 
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did certainly at fii'st enjoy a precedence over the Rea 
Nec Mancipi, as did heritable property in Scotland, 
and realty in England, over the personalty to which 
they were opposed. The lawyei*s of all systems have 
spared no pains in striving to refer these classifica- 
tions to some intelligible principle ; but the reasons 
of the severance must ever be vainly sought for in 
the philosophy of law ; they belong not to its philos- 
ophy, but to its history. The explanation which ap- 
pears to cover the greatest number of instances is 
that the obj e cts of enjoYinent honoured ab ove the 
rest wer e forms of property known firet and earlie st 
to eac h particu lar c ommunity, and digni fied there- 
fore emphatical ly with the designation of Prop erty. 
On the other hand, the articles not enumerated 
among the favoured objects seem to have been placed 
on a lower standing, because the knowledge of their 
value was posterior to the epoch at which the cata- 
logue of superior property was settled. They were 
at fii*st unknown, rare, limited in their uses, or else 
regarded as mere appendages to the privileged ob- 
jects. Thus, though the Roman Res Mancipi includ- 
ed a number of moveable articles of great value, 
still the most costly jewels were never allowed to 
take rank as Res Mancipi, because they were un- 
known to the early Romans. In the same way chat- 
tels real in England are said to have been degraded 
to the footing of peraonalty, from the infrequency 
and valuelessness of such estates under the feudal 
land-law. But the grand point of interest is, the con- 
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tinucd degradation of these commodities when their 
importance had increased and their number had 
multiplied. Wh; were they not successively includ- 
ed among the favoured objects of enjoyment ? One 
reason is found in the stubbornness \vith which An- 
cient Law adheres to its classiBcatious. It is a char- 
acteristic both of uneducated minds and of early so- 
cieties, that they are little able to conceive a gen- 
eral rule apart from the particular applications of it 
with which they are practically familiar. They can- 
not dissociate a general term or raa.\im from the spe- 
cial e.Yamples which meet them in daily experience; 
and in this way the designation covering the best- 
known forms of property is denied to articles which 
exactly resemble them in being objects of enjoyment 
and subjects of right. But to these influences, which 
exert peculiar force in a subject-matter so stable as 
that of law, are afterwards added others more con- 
sistent with progress in enlightenment and in the 
conceptions of general expediency. Courts a nd la w- 
y ers become at last alive to the iuconyenicnce of the 
enibaj|^i*as«in^ formalities required for the transfer, re- 
cove ry, or devolution of the favoured comm oditie s, 
and grow unwilling to fetter the n ewe r d_escrip_tions_ 
of prope rty with the tec hnical trammels which 
characterised the infancy o f law. Hence arises a dis- 
jKisitiou to keep these last on a lower grade in the 
arrangements of Jurisprudence, and to permit their 
transfer by simpler processes than those which, in 
archaic conveyances, serve ns stumbling-blocks to 
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good faith and stepping-stones to fraud. We are 
perhaps in some danger of underrating the inconve- 
niences of the ancient modes of transfer. Our instru- 
ments of conveyance are written, so that their lan- 
guage, well pondered by the professional drafts- 
man, is rai’ely defective in accuracy. But an ancient 
conveyance was not written, but acted. Gestures and 
words took the place of wiitten technical phraseo- 
logy, and any formula mispronounced, or symbolical 
act omitted, would have vitiated the proceeding as fa- 
tally as a material mistake in stating the uses or set- 
ting out the remaindcis would, two hundred years 
ago, have vitiated an English deed. Indeed, the mis- 
chiefs of the archaic ceremonial are even thus only 
half stated. So long ns elaborate conveyances, writ- 
ten or acted, are required for the alienation of land 
alone, the chances of mistake are not considerable in 
the transfer of a description of property which is 
seldom got rid of with much precipitation. But the 
higher class of property in the ancient world com- 
prised not only land but several of the commonest 
and several of the most valuable moveables. When 
once the wheels of society had begun to move quick- 
ly, there must have been immense inconvenience in 
demanding a highly intricate form of transfer for a 
horse or an ox, or for the most costly chattel of the 
old world — the Slave. Such commodities must have 
been constantly and even ordinarily conveyed with 
incomplete forma, and held, therefore, under imper- 
fect titles. 
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The Res Mancipi of old Roman law were, land, 
— in historical times, land on Italian soil, — slaves 
and beasts of burden, such as horaes aud oxen. It 
is impossible to doubt that the objects which mako 
up the class are the instruments of agricultural la- 
bour, the commodities of first consequence to a 
primitive people. Such commodities were at first, 
I imagine, called emphatically Things or Property, 
aud the mode of conveyance by which they were 
transferred was called a Mancipiumor Mancipation ; 
but it was not probably till much later that they re- 
ceived the distinctive appellation of Res Mancipi, 
“ Things which require a Mancipation.” By their 
wde there jnay have existed or gro wn up a class of 
objects, for which it wM not^^^^ whi le to insist 
upon the full ceremony of Mancip ation. It would 
be eno ugh if, in transferri ng th es e last fr om owjier 
to owner, a Jiart onl^ of th e ordinary formalitie s 
were proceeded w i th, nam ed y, that actual delivery , 
phys ical transfer, or tradition, which is the most o b- 
viou s ind ex of a change of proprie torship . Such 
commodities were th e Res Ncc Mancipi of the an- 
cient jui-isprudence, “ things which did not require 
a Mancipation,” little prized probably at firet, and 
not often passed from one group of proprietore to 
another. While, however, the list of the Res Mau- 
^ipi_w^ irrev^ocably closed, that of the Res Nec 
Mapei pi admitted of indefinit e expansion ; and henc e 
every fresh conquest of man ove r m ater ial nature 
ndde^an item to the Re s Nec Mancipi, or effected 
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an imp r ovement in th ose alre ady recognised . In* 
sensibly, tbereforo, they mounted to an equality 
with the Res Mancipi, and the impression of an 
intrinsic inferiority being thus dissipated, men began 
to observe the manifold advantages of the simple 
formality which accompanied their transfer over the 
more intricate and more venerable ceremonial. Two 
of the agents of legal amelioration, Fictions and 
Ecpity, were assiduously employed by the Roman 
■ lawyers to give the practical effects of a Mancipa- 
tion to a Tradition ; and, though Roman legislatom 
long shrank from enacting that the right of property 
in a Res Mancipi should be immediately transferred 
by bare delivery of the article, yet even this step 
was at last ventured upon by Justinian , in whose 
j urisprudence the differ en ce between Res Mancipi 
and Res Nec Mancipi disappears, anj^^ 

Del i very becomes the qne_ great conveyanc e kn own 
to t he law. The marked preference which the Ro- 
man lawyers very early gave to Tradition caused 
them to assign it a place in their theory which has 
helped to blind their modern disciples to its true 
history. It was classed among the “ natural ” modes 
of acquisition, both because it was generally prac- 
tised among the Italian tribes, and because it was a 
process which attained its object by the simplest 
mechanism. If the expressions of the jurisconsults 
be pressed, they undoubtedly imply that Tradition, 
which belongs to the Law Natural, is more ancient 
than Mancipation, which is an institution of Civil 
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Society ; and this, I need not say, is the exact reverse 
of the truth. 

Tlie distinction between Res Mancipi and Res 
Nec Mancij)i is the type of a class of distinctions to 
M'hich civilisation is much indebted, distinctions 
which run through the whole m.-ws of commodities, 
placing a few of them in a class by themselves, and 
relegating the others to a lower category. The in- 
ferior kinds of projterty are first, from disdain and 
disregard, released from the perplexed ceremonies 
in which primitive law delights, and then afterwards, 
in another state of intellectual progress, the simple 
methods of transfer and recovery which have been 
allowed to come into use serve as a model which 
condemns by its convenience and simplicity the 
cumbrous solemnities inherited from ancient days. 
But, in some societies, the trammels in which Prop- 
erty is tied up are much too complicated and strin- 
gent to be relaxed in so easy a manner. Whenever 
male children have been born to a Hindoo, the law 
of India, as I have stated, gives them all an interest 
in his property, and makes their consent a necessary 
condition of its alienation. In the same spirit, the 
general usage of the old Germanic peoples — it is 
remarkable that the Anglo-Saxon customs seem to 
have been an c.xception — forbade alienations without 
the consent of the male childi*cn ; and the primitive 
law of the Sclavonians even prohibited them alto- 
gether. It is evident that such impedimenta as these 
cannot be overcome by a distinction l)otween kinds 
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of property, inasmuch as the difficulty extends to 
commodities of all sorts; and accordingly, Ancient 
Law, when once launched on a course of improve- 
ment, encounters them with a distinction of another 
ch aracte r , a distinction classifying property, not a c- 
cording to its n ature but a c cording to its origin. In 
India, where there are traces of both systems of 
classification, the one which we are considering is 
exemplified in J.he difference which Hi ndoo la w 
e stablis hes between Inheritances and Acq uisitions . 
The inherited property of the father is shared ‘by 
the children as soon os they are born ; bnt according 
to the custom of most provinces, the acquisitions 
made by him during his lifetime are wholly his own, 
and can be transferred by him at pleasure. A simi- 
lar distinction was not unknown to Roman law, in 
which the earliest innovation on the Parental Powere 
took the form of a permission given to the son to 
keep for himself whatever he might have acquired 
in military service. But the most extensive use 
ever made of this mode of classification appeal’s to 
have been among the Germans. I have repeatedly 
stated that the allod^ though not inalienable, was 
commonly transferable with the greatest difficulty ; 
and moreover, it descended exclusively to the agnatic 
kindred. Hence an extraordinary variety of dis- 
tinctions came to bo recognised, all intended to di- 
minish the inconveniences inseparable from allodial 
property. The wehrgeld^ for example, or composi- 
tion for the homicide of a relative, which occupies 
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80 large a space in German jurisprudence, formed no 
part of the family domain, and descended acc^ording 
to roles of succession altogether different. Simi- 
larly, the reipxis^ or fine leviable on the re-marriage 
of a widow, did not enter into the aUod of the per- 
son to whom it was paid, and followed a line of 
devolution in which the privileges of the agnates 
were neglected. The law, too, as among the Hin- 
doos, distinguished the Acquisitions of the chief of 
the household from his Inherited property, and per- 
mitted him to deal with them under much more 
liberal conditions. Classifications of the other sort 
were also admitted, and the familiar distinction 
drawn between land and moveables ; but moveable 
property was divided into several subordinate cate- 
gories, to each of which different rules applied. This 
exuberance of classification, which may strike us as 
strange in so rude a people as the German conquer- 
ors of the Empire, is doubtless to be explained by 
the presence in their systems of a considerable ele- 
ment of Roman law, absorbed by them during their 
long sojourn on the confines of the Roman dominion. 
It is not difficult to trace a great number of the rules 
governing the transfer and devolution of the com- 
modities which lay outside the aUod,, to their source 
in Roman jurisprmlence, from which they were prob- 
ably borrowed at widely distant epochs, and in frag- 
mentary importations. How far the obstacles to 
the free circulation of property were surmounted by 
such contrivances, we have not the means even of 
18 
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conjecturing, for the distinctions adverted to liave 
no modern history. As I befoi e explained, the allo- 
dial form of property was entirely lost in the feudal, 
and whe n the consolidation of feudalism was once 
_completed,_there_wa9.pragticAlly_.hut one-dktinction 
left standin g of all th os e whi c h had been know n to 
the w estern wo rld — the di st inction b etw een la nd 
an^d_good9jjm moveables and mo veables . Externally 
this distinction was the same with that which Roman 
law had finally accepted, but the law of the midd le 
ages differed from that of Rome in distinc tly con- 
jidgjing: property to be more dignifie d 

than moveable. Yet this one sample is enough to 
show the importance of the class of expedients to 
which it belongs. In all the countries governed by 
systems based on the French codes, that is, through 
much the greatest part of the Continent of Europe, 
the law of moveables, which was always Roman law, 
has supei-seded and annulled the feudal law of land. 
England is the only country of importance in which 
this transmutation, though it has gone some way, is 
not nearly accomplished. Our own, too, it may be 
added, is the only considerable European country in 
which the separation of moveables from immovea- 
bles has been somewhat disturbed by the same in- 
fluences which caused the ancient classifications to 
depart from the only one winch is countenanced by 
nature, jn th e main, the English distinction has. 
been be tween lajid an d goo ds ; but a certain class of 
goods have gone as heir-looms with the laud, and a 
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certain description of interests in land have from 
historical causes been ranked with personalty. This 
is not the only instance in which English jurispru- 
dence, standing apart from the main current of legal 
modification, has reproduced phenomena of archaic 
law. 

I proceed to notice one or two more contrivances 
by which the ancient trammels of proprietary right 
were more or less successfully relaxed, premising 
that the scheme of this treatise only permits me to 
mention those which are of great antiquity. On 
one of them in particular it is necessary to dwell for 
a moment or two, because persons unacquainted with 
the early history of law will not be easily persuaded 
that a principle, of which modern jurisprudence has 
very slowly and with the greatest difficulty obtained 
the recognition, was really familiar to the very in- 
fancy of legal science. There is no principle in all 
law which the moderns, in spite of its beneficial 
character, have been so loath to adopt and to carry 
to its legitimate consequences as that which was 
known to the Romans as Usucapion , and which has 
descended to modem jurisprudence under the name 
of Prescriptio n. It w as a positi ve nile of the o ldest 
Roman law, a ru le o l der t han the Twel ve T ables, 
that com m odities which had been uninterruptedly 
possessed fo r a certain p eriod became the property 
of the possessor. The j>eriod of possession was ex- 
ceedingly short— one or two years, according to the 
nature of the commodities — and in historical times 
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Usucapion was only allowed to operate when posses- 
sion had commenced in a particular way; but I 
think it likely that at a less advanced epoch posses- 
sion was converted into ownership under conditions 
even less severe than we read of in our authorities. 
As I have said before, I am far from assei-ting that 
the respect of men for de facto possession is a phe- 
nomenon which jurisprudence can account for by 
itself, but it is very necessary to remark that primi- 
tive societies, in adopting the principle of Usuca- 
pion, were not beset with any of the speculative 
doubts and hesitations which have im])eded its re- 
ception among the moderns. Prescriptions were 
viewed by the modem lawyers, first with i*epug- 
nance, afterwards with reluctant approval. In sev- 
eral countiies, including our own, legislation long 
declined to advance beyond the rude device of 
barring all actions based on a wrong which had 
been suffered earlier than a fixed point of time in 
the past, generally the firat year of some preceding 
reign ; nor was it till the middle ages had finally 
closed, and James the First had ascended the throne 
of England, that we obtained a true statute of limi- 
tation of a very imperfect kind. This tardiness in 
copying one of the most famous chapters of lioman 
law, which was no doubt constantly read by the 
majority of European lawyers, the modern world 
owes to the influence of the Canon Law. The 
ecclesiastical customs out of which the Canon Law 
grew, concerned as they were with sacred or quasi- 
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sacred interests, very naturally regarded the privi- 
leges which they conferred as incapable of being 
lost through disuse however prolonged ; and in ac- 
cordance with this view, the spiritual jurisprudence, 
when afterwards consolidated, was distinguished by 
a marked leaning against Prescriptions. It was the 
fate o f the Canon Law, wh en held up by the clerical 
lawyers as a pattern to secular legislation, to have a 
peculiar influence on firet principles. It gave to the 
bodies of custom which wei'e formed throughout 
Europe far fewer express rules than did the Homan 
law, but then it seems to have communicated a bias 
to professional opinion on a surprising number of 
fundamental points, and the tendencies thus pro- 
duced progressively gained strength as each system 
was developed. One of the dispositions it produced 
was a disr elish for Pres criptio ns; but I do not know 
that this prejudice would have operated as power- 
fully as it has done, if it had not fallen in with the 
doctrine of the scholastic jurists of the realist sect, 
who taught that, what eve r turn actual le gislation 
might tak e, a rtgJd^ how long soever n eglected, was 
in jK >int of fact indestr uctible . The remains of this 
state of feeling still exist. Wherever the philoso- 
phy of law is earnestly discussed, questions respect- 
ing the speculative basis of Prescription are always 
hotly disputed ; and it is still a point of the greatest 
interest in France and Germany, whether a person 
who has been out of possession for a series of years 
is deprived of his ownemhip os a penalty for his 
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neglect, or loses it tlirongh the summary interposi- 
tion of the law in its desire to have a finis litiam. 
But no such scruples troubled the mind of early 
Homan society. Their ancient usages directly took 
away the owneiship of everybody who had been 
out of possession, under certain circumstances, during 
one or two years. What was the exact tenor of the 
rule of Usucapion in its earliest shape, it is not easy 
to say ; but, taken with the limitations which we 
find attending it in the books, it was a most useful 
security against the mischiefe of a too cumbrous 
system of conveyance, order to have the benefit 
of Usucapion, it was necessary that the adverse pos- 
session should have begun in good faith, that is, 
with belief on the part of the possessor that he was 
■ lawfully acquiring the property, and it was further 
required that the commodity should have been 
transferred to him by some mode of alienation 
which, however unequal to conferring a complete 
title in the particular case, was at least recognised 
by the lawX In the case therefore of a Mancipation, 
however Evenly the performance might have been, 
yet if it had been carried so far as to involve a Tra- 
dition or Delivery, the vice of the title would be 
cured by Usucapion in two years at most. I know 
nothing i n t he practice of the Romans which testi fies 
so strongly _to_ th eir legal genius as t h e use wh ich 
they made o f the Usucapion . The difficulties which 
beset them were nearly the same with those which 
embarrassed and still embarrass the lawyers of 
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England. Owing to the complexity of their system, 
which as yet they had neither the courage nor the 
power to reconstruct, actual right was constantly 
getting divorced from technical right, the equitable 
ownership from the legal. But Usucapion, as manip- 
ulated by the jurisconsults, sup plied a s elf- acting 
machinery, by which the defe cts of titles to property 
were ^ways in course of being cured, and by which 
the ownerships that were temporarily operated were 
aga in rapidly cemented together^ with the briefest 
possible delay. Usucapion did not lose its advanta- 
ges till the reforms of Justinian. But as soon as 
law aud equity had been completely fused, and when 
Mancipation ceased to be the Roman conveyance, 
there was no further necessity for the ancient con- 
trivance, and Usucapion, with its periods of time 
considerably lengthened, became the Prescription 
which has at length been adopted by nearly all 
systems of modern law. 

I pass by with brief mention another expedient 
having the same object with the last, which, though 
it did not immediately make its appearance in Eng- 
lish legal history, was of immemorial antiquity in 
Roman law; such indeed is its apparent age that 
some German civilians, not sufficiently aware of the 
light thrown on the subject by the analogies of 
English law, have thought it even older than the 
Mancipation. I speak of the Cessio in Jure, a col- 
lusive recovery, in a Court of Law , of proper ty 
sought to be convey ed. The plaintiff claimed the 
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subject of this proceeding with the ordinary forma 
of a litigation ; the defendant made default ; and 
the commodity was of course adjudged to the plain- 
tiff! I need scarcely remind the English lawyer that 
this expedient suggested itself to our forefathers, 
and produced those famous Fines and Recoveries 
which did so much to undo the harshest trammels 
of the feudal land-law. The Roman and English 
contrivances have very much in common, and illus- 
trate each other most instructively, but there is this 
difference between them, that the object of the 
English laAvycj-s was to remove complications already 
introduced into the title, while the Roman juriscon- 
sults sought to prevent them by substituting a mode 
of transfer necessarily unimpeachable for one which 
too often miscarried. The device is in fact one 
w’hich suggests itself as soon as Courts of Law are 
in steady operation, but are nevertheless still under 
the empire of primitive notions. In an advance d 
state of legal opinion, tribuna ls r egard collus i ve 
Jitigation as an abuse of their procedure ; bnt the re 
has always been a time when, if their forms we re 
, scrupulo usly complied w]th, they never d reamed of 
looking further . 

The influence of Courts of Law and of their 
procedure upon property has been most extensive, 
but the subject is too large for the dimensions of 
this treatise, and would carry us further down the 
course of legal history than is consistent with its 
scheme. It is desirable, however, to mention, that 
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to this influence we must attribute the importance 
of the distinction between Property and Possession 
— not, indeed, the distinction itself, which (in the 
language of an eminent English civilian) is the same 
thing as the distinction between the legal right to 
act upon a thing and the physical power to do so — 
but the extraordinary impoi’tance which the distinc- 
tion has obtained in the philosophy of the law. Few 
educated persons are so little versed in legal litera- 
ture as not to have heard that the language of the 
Roman jurisconsults on the subject of Possession 
long occasioned the greatest possible perplexity, and 
that the genius of Savigny is supposed to have 
chiefly proved itself by the solution which he dis- 
covered for the enigma. Possession, in fact, when 
employed b^ the Roman lawyers, appears to hav e 
contracted a shadoof meaning not easil y accounte d 
foi*. The word, as appeals from its etymology, must 
have originally denoted physical contact or physical 
contact resumeable at pleasure ; but as actually used, 
without any qualifying epithet, it signifies not sim ply 
phy sical detention, but physic al d eten tion couple d 
with the intention to h(^d the^ thing deta ined as 
ono^s own . Savigny, following Niebuhr, perceived 
that for this anomaly there could only be a histori- 
cal origin. He pointed out that the Patiician 
burghers of Rome, who had become tenants of the 
greatest part of the public domain at nominal rents, 
were, in the view of the old Roman law, mere pos- 
sessors, but then they were possessors intending to 
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keep their land against all comers. They, in truth, 
put forward a claim almost identical with that which 
has recently been advanced in England by the les- 
sees of Church lands. Admitting that in theory 
they were the tenants-at-will of the state, they con- 
tended that time and undisturbed enjoyment had 
ripened their holding into a species of ownership, 
and that it would be nnjust to eject them for the 
purpose of redistributing the domain. The asso- 
ciation of this claim with the Patrician tenancies, 
permanently influenced the sense of “possession.” 
Meanwhile the only legal remedies of which the 
tenants could avail themselves, if ejected or threat- 
ened with disturbance, were the Possessory Inter- 
dicts, summary processes of Homan law which were 
either expressly devised by the Praetor for their 
protection, or else, according to another theory, had 
in older times been employed for the provisional 
maintenance of possessions pending the settlement 
of questions of legal right. It came, therefor e, to 
be understo od that everyb ody who possessed prop- 
erty as his own had the power of demanding t.he 
In terdict s, and, by a sy stem of highly artifi cial 
ple ading, the Inte rdictal process was moulded into 
a shape fitted foy the trial of conflicting claim s to a 
dis puted pos session. Then commenced a movement 
which, as Mr. John Austin pointed out, exactly re- 
produced itself in English law. Proprietors, domini, 
began to prefer the simpler forms or speedier course 
cf the Interdict to tbe lagging and intricate formal- 
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ities of the Real Action, and for the purpose of 
availing themselves of the possessoiy remedy fell 
bock upon the possession which was supposed to be 
involved in their proprietorship. The liberty con- 
ceded to persons who were not true Possessoi's, but 
Owncre, to vindicate their rights by possessory 
remedies, though it may have been at first a boon, 
had ultimately the effect of seriously deteriorating 
both English and Roman jurisprudence. The Ro- 
man law owes to it those subtleties on the subject 
of Possession which have done so much to discredit 
it, while English law, after the actions which it ap- 
propriated to the recovery of real property had 
fallen into the most hopeless confusion, got rid at 
lost of the whole tangled mass by a heroic remedy. 
No one can doubt that the virtual abolition of the 
English real actions which took place nearly thirty 
years since was a public benefit, but still persons 
sensitive to the harmonies of jurisprudence will 
lament that, instead of cleansing, improving, and 
simplifying the true proprietary actions, we sacri- 
ficed them all to the possessory action of ejectment, 
thus basing our whole system of land recovery upon 
a legal fiction. 

Leg.al tribunals have also powerfully assisted to 
shape and modify conceptions of proprietary right 
by means of the distinction between Law and 
Equity, which always makes its fii-st appearance as 
a distinction between jurisdictions. Equitable prop- 
erty in England is simply property held under the 
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jarisdiction of the Court of Chanceiy. At Rorae^ 
the Prsetor’s Edict introduced its novel principles in 
the guise of a promise that under certain circum* 
stances a particular action or a particular plea would 
be granted ; and, accordingly, the property in Ixynia^ 
or Equitable Property, of Roman law was property 
exclusively protected by i-emedies which had their 
source in the Edict. The mechanism by which equi- 
table rights were saved from being ovenndden by 
the claims of the legal owner was somewhat different 
in the two systems. With us their independence is 
secured by the Injunction of the Court of Chanceiy. 
Since however Law and Equity, while not as yet 
consolidated, were administered under the Roman 
system by the same Court, nothing like the Injunc- 
tion was required, and the Magistrate took the sim- 
pler coui'se of refusing to grant to the Civil Law 
Owner those actions and pleas by which alone he 
could obtain the property that belonged in equity 
to another. But the practical operation of both 
systems was nearly the same. Both, by means of a 
distinction in procedure, were ab]e _ to pre serv e new. 
forms of property in a sort of^ provi sional exist ence, 
until the time should come when they w ere rec og- 
ni se d by the who le law . In this way , the Roma n 
Praet or ga ve an immedia t e r i ght of property to the 
pereon who had acquire d a Res Mancipi by mer e 
. delivery,_.withput _W.aiti)3g for the ri pening of Usuca - 
pioPt- Similarly he in time recognised an ownership 
in the Mortgagee, who had at first been a mere 
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“bailee” or depositary, and in the Emphytenta, or 
tenant of land which was subject to a fixed per- 
petual rent. Following a parallel line of progress, 
the English Court of Chancery created a special 
proprietorehip for the Mortgagor, for the Cestui 
que Trust, for the Married Woman who had the 
advantage of a particular kind of settlement, and 
for the Purchaser who had not yet acquired a com- 
plete legal ownership. All these are examples in 
which forms of proprietary right, distinctly new, 
were recognised and preserved. But indirectly 
Property has been affected in a thousand ways by 
equity, both in England and at Rome. Into what- 
ever corner of jurisprudence its authors pushed the 
powerful instrument in their command, they were 
sure to meet, and touch, and more or less materially 
modify the law of property. When in the preceding 
pages I have spoken of certain ancient legal distinc- 
tions and expedients as having powerfully affected 
the history of ownerehip, I must be undeistood to 
mean that the greatest part of their influence has 
arisen from the hints and suggestions of improve- 
ment infused by them into the mental atmosphere 
which was breathed by the fabricators of equitable 
systems. 

But to describe the influence of Equity on Own- 
ership would be to write its history down to our 
own days. I have alluded to it principally because 
several esteemed contemporary writeis have thought 
that in the Roman severance of Equitable from Le- 


Digitized by Google 



286 


ROMAN AND BARBARIAN LAW. oDiP. Tin. 


gal property we have the clue to that difference in 
the conception of Ownership, which apparently dia* 
tinguishes the law of the middle ages from the law 
of the Roman Empire. The leading characteris tic 
of t he fe udal conc e ption is its recognition of a double 
proprietorship, the superior ownership of the lord 
of t he fief coexisting with the inferior property o r 
estate of the tenant . Now, this duplication of pro- 
prietary right looks, it is urged, extremely like a 
generalised form of the Roman distribution of rights 
over property into Quiritarian or legal, and (to use 
a word of late origin) Bonitarian or equitable. 
Gains himself obseiwes upon the splitting of domin- 
ion into two parts as a singularity of Roman law, 
and expressly contrasts it with the entire or allodial 
ownership to which other nations were accustomed. 
Justinian, it is true, reconsolidated dominion into 
one, but then it was the partially reformed system 
of the Western Empire, and not Justinian’s jurispru- 
dence, with which the bai'barians were in contact 
during so many centuries. While they remained 
poised on the edge of the Empire, it may well be 
that they learned this distinction, which afterwards 
bore remarkable fruit. In favour of this theory, it 
must at all events be admitted that the element of 
Roman law in the various bodies of barbarian cus- 
tom has been very impeifectly examined. The erro- 
neous or insufficient theories which have served to 
explain Feudalism resemble each other in their ten- 
dency to draw off attention from this particular in- 
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gredient in its texture. The older investigatora, 
who have been mostly followed in this country, 
attached an exclusive importance to the circum* 
stances of the turbulent period during which the 
Feudal system grew to maturity ; and in later times 
a new source of eiTor has been added to those already 
existing, in that pride of nationality which has led 
German winters to exaggerate the completeness of 
the social fabric which their forefathers had built up 
before their appearance in the Roman world. One 
or two English inquirers who looked in the right 
quarter for the foundations of the feudal system, 
failed nevertheless to conduct their investigations to 
any satisfactory’ result, cither from searching too ex- 
clusively for analogies in the compilations of Justi- 
nian, or from confining their attention to the com- 
pendia of Roman law which are found appended to 
some of the extant barbarian codes. But, if Roman 
jurispimdence had any influence on the barbarous 
societies, it had probably produced the greatest part 
of its eflfects before the legislation of Justinian, and 
before the preparation of these compendia. It was 
not the reformed and purified jurisprudence of Jus- 
tinian, but the undigested system which prevailed in 
the Western Enijiiro, and which the Eastern Corpus 
Juris never succeeded in displacing, that I conceive 
to have clothed with flesh and muscle the scanty 
skeleton of barbarous usage. The change must be 
supposed to have taken place before the Germanic 
tribes hail distinctly appropriated, ns conquerors, 
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any portion of the Roman dominions, and therefore 
long before Germanic monarchs had ordered brevia- 
ries of Roman law to be drawn up for the use of 
their Roman subjects. The necessity for some such 
hypothesis will be felt by everybody who can appre- 
ciate the difference between archaic and developed 
law. Rude as are the Leges Barharoniin which re- 
main to us, they are not rode enough to satisfy the 
theory of their purely barbarous origin ; nor have 
we any reason for believing that we have received, 
in written records, more than a fraction of the fixed 
rules which were practised among themselves by the 
members of the conquering tribes. If we can once 
persuade onmelves that a considerable element of 
debased Roman law already existed in the barbarian 
systems, we shall have done something to remove a 
grave diflSculty. The German law of the conquerors 
and the Roman law of their subjects would not have 
combined if they had not possessed more affinity for 
each other than refined jurisprudence has usually for 
the customs of savages. It is extrem el y likel y that 
the cod es o f the barbarians , arc haic a s they see m, 
fire, only a compoun d of true primitiv e usag e with 


_ half-understood and that it was the 

^foreign ingredient which enabled the m t o co alesce 
wit h a Roma n jurisp rudence that had already rece- 
^ d ed somewhat from the comparative finish wjuch it 
had acquired under the West ern Empe rora. 

But, though all this must be allowed, there are 
several considerations which render it unlikely that 
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the feudal form of ownership was directly suggested 
by the Roman duplication of domainial rights. The 
distinction between legal and equitable property 
strikes one as a subtlety little likely to be appreciated 
by barbarians ; and, moreover, it can scarcely be un- 
derstood uuless Courts of Law are contemplated in 
regular operation. But the strongest reason against 
this theory is the existence in Roman law of a form 
of property — a creation of Equity, it is true — which 
supplies a much simpler explanation of the transi- 
tion fioiu one set of ideas to the other. This is the 
Emphyteusi s, upon which, the Fief of the middl e 
ages hiw often be^n f athered , though without much 
knowledge of the exact share which it had in bring- 
ing feudal ownership into the world. The truth is 
that the Emphyteusis, not probably as yet known 
by its Greek designation, marks one stage in a cur- 
rent of ideas which led ultimately to feudalism. The 
hist mention in Roman history of estates larger' than 
could be fanned by a Paterfamilias, with his house- 
hold of sons and slaves, occure when we come to the 
holdings of the Roman patricians. These great pro- 
prietors appear to have had no idea of any system 
of fanning by free tenants. Their Intifundia seem 
to have been universally cultivated by slave-gangs, 
under bailifis who were themselves slaves or freed- 
men ; and the only organisation attempted appears 
to have consisted in dividing the inferior slaves into 
small bodies, and making them the ^ycculium of the 
better and trustier sort, who thus acquired a kind 
19 
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of interest in the efficiency of their labour. This 
system was, however, especially disadvantageous to 
one class of estated proprietors, the Municipalities. 
Functionaries in Italy were changed with the ra- 
pidity which often surprises us in the administration 
of Rome herself; so that the superintendence of a 
large landed domain by an Italian corporation must 
have been excessively imperfect. Accordingly, we 
are told that with the municipalities began, the prac- 
tice of letting out agri vectigides, that is, of leasing 
land for a perpetuity to a free tenant, at a fixed 
rent, and under certain conditions. The plan was 
afterwards extensively imitated by individual pro- 
prietora, and the t ena nt, wh ose relation to the own er 
h ad o riginally been determine d by hi s contract, w as 
sub8ec[uently re^gni^d by the Praeto r as hav ing 
himself a qualified propriet orahi p, whi ch in time be- 
came k now n as an Emphyteusis. From this point 
the history of tenure parts into two branches. In 
the course of that long period duiing which our 
records of the Roman Empire are most incomplete, 
the slave-gangs of the great Roman families became 
transformed into the cdoni, whose origin and situa- 
tion constitute one of the obscurest questions in all 
history. We may suspect that they were formed 
partly by the elevation of the slaves, and partly by 
the degradation of the free farmers ; and that they 
prove the richer classes of the Roman Empire to 
have become a^vare of the increased value which 
landed property obtains when the cultivator has an 
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interest in the produce of the land. We know that 
their servitude was predial ; that it wanted many 
of the characteristics o£ absolute slavery, and that 
‘they acquitted their service to the landlord in ren- 
dering to him a fixed portion of the annual crop. 
We know further that they survived all the muta- 
tions of society in the ancient and modern worlds. 
Though included in the lower courses of the feudal 
structure, they continued in many countries to ren- 
der to the landlord precisely the same dues which 
they had paid to the Roman dominm, and from a 
particular class among them, the coloni medietarii, 
who reserved half the produce for the owner, are 
descended the metayer tenantry, who still conduct 
the cultivation of the soil in almost all the South of 
Europe. On the other hand, the Emphyteusis, if 
we may so interpret the allusions to it in the (Jo rpus 
Jxivis ^ becanm_a favori te and beneficial modification 
of property; and i t may be con jecture d that whe r- 
ever free farmers existed, it was this tenure which 
regulated their interest iu the land. The Pitetor, 
as lias been sai<T, treated the Emphyteuta as a true 
proprietor. When ejected, he was allowed to rein - 
^ate himself by a_Renl Acti on, the distinctive bad ge 
of propriet ary righ t, jui d_h e jya^ protected f rom d is- 
tnrbance by the .auUioj;_of bis lease so lon g as th e 
cannn^ or qiiit-rent, was punctuall y paid. But at 
the same time it must not be supposed that the 
ownership of the author of the lease was either ex- 
tinct or dormant. It was kept alive by a power of 
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re-entry on non-payment of the rent, a right of pre- 
emption in case of sale, and a certain control over 
the mode of cultivation. ^Te have, therefore, in t he 
Em p hyteusis a st riking example of the double own- 
ership wh ich characterised feudal property, and one. 
_nioreqyer^ which is much simpler and much more 
easil y imitated than t he juxtaposition of legal a nd 
equitable rights. The history of the Roman tenure 
does not end, however, at this point. We have 
clear evidence that between the great fortresses 
which, disposed along the line of the Rhine and 
Danube, long secured the frontier of the Empire 
against its barbarian neighboui’s, there extended a 
succession of strips of land, the agri limitrophi^ 
which were occupied by veteran soldiei*s of the Ro- 
man array on the terms of an Emphyteusis. There 
was a double ownership. The Roman State was 
landlord of the soil, but the soldiers cultivated it 
without disturbance so long as tlieyheld themselves 
ready to be called out for military service whenever 
the state of the border should require it. In fact, a 
_8ort of ga rrison -duty, u n der a system clos ely r^ 
sembling that of t he military colon ies on the Aust ro- 
Tqrkish bopi er, had t aken the pla^.e of the quit-r ent 
which was the service of t he ordinary Emphyte uta. 
It seems impossible to doubt that this was the pre- 
cedent copied by the barbarian monarchs who 
founded feudalism. It had been within their view 
for some hundred yeare, and many of the veterans 
who guarded the border were, it is to be remem- 
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bered, themselves of barbarian extraction, who 
probably spoke the Germanic tongues. Not only 
does the proximity of so easily followed a model ex- 
plain whence the Frankish and Lombard Sovereigns 
got t he idea of s ec uring the military service of the ir 
f ollowcre b y granti ng away portions of their public 
domain; but it perhaps e xplains the tendency whic h 
immediately sho^^^^ in the B enefices to becom e 
hereditery, for_ an Emphyteusis, _th.ough^ capable.flf 
J>eing moulded to the ter ms of the original co ntract, 
neve rtheless descended as a ge nera l rule to the 
heirs of the grantee. It is true that the holder of 
a benefice, and more recently the lord of one of 
those fiefs into which the benefices were transformed, 
appears to have owed certain services which were 
not likely to have been rendered by the military 
colonist, and were certainly not rendered by the 
Emphyteuta. The du ty of respect and gratitude t o 
tlm f eudal superio r, the obligation to assist in en- 
dowing his daughter and equipping his son, the lia- 
bi] i ^ to h is guardi an ^ ip in mi nority , a nd many 
other s imilar incidents of tenure, must hav e been 
literally borrowed from t he r elations of Patron a nd 
Freedman under Roman l aw, that i s, of quondam- 
m aster an d <[ iiondam -8lave. But then it is known 
that the en rlicst beneficiaries w ere the personal com - 
panions of the sover eign, and it is indisputabl e that 
this _|K>si tion, bril liant as it seems, was at first at- 
tended b y some s h ade of servile debasemen t. The 
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person who ministered to the Sovereign in his Court 
had g^ven up something of that absolute personal 
freedom which was the proudest privilege of the 
allodial proprietor. 
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TOE SSBLT mSTORY OF COKTRACT. 

TirERE are few general propositions concerning the 
age to which we belong which seem at fiist sight 
likely to be received with readier concurrence than 
the assertion that the society of our day is mainly 
distinguished from that of preceding generations by 
the largeness of the sphere which is occupied in it 
by Contract. Some of the phenomena on which 
this pi*oposition rests are among those most fre- 
quently singled out for notice, for comment, and for 
eulogy. Not many of us are so unobservaut ns not 
to perceive that in imiunierable cases where old law 
fi xed a man’s social position irreversibly at hi s birth, 
mo d em law allows him to create it for himself, by 
convention ; and indeed several of the few excep- 
tions which remain this rule are constantly de- 
nounced with passionate indignation. The point, 
for instance, which is really debated in the vigorous 
controversy still carried on upon the subject of negro 
servitude, is whether the status of the slave does not 
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belong to by-gone institutions, and whether the only 
relation between employer and labourer which com- 
mends itself to modern morality be not a relation de- 
termined exclusively by contract. The recognition 
of this difference between past ages and the present 
entere into the very essence of the most famous con- 
temporary speculations. It is certain that the science 
of Political Economy, the only department of moral 
inquiry which has made any considerable progress in 
our day, would fail to correspond with the facts of 
life if it were not true that Imperative Law had 
abandoned the largest part of the field which it once 
occupied, and hod left men to settle rules of conduct 
for themselves with a liberty never allowed to them 
till recently. The bias indeed of most j>ersons trained 
in political economy is to consider the general truth 
on which their science reposes as entitled to become 
univereal, and, when they apply it os an art, their ef- 
forts are ordinarily directed to enlarging the province 
of Contract and to curtailing that of Imperative Law, 
except so far as law is necessary to enforce the per- 
formance of Contracts. The impulse given by think- 
ers who are under the influence of these ideas is be- 
ginning to be very strongly felt in the Western 
world. Legislation has nearly confessed its inability 
to keep pace with the activity of man in discovery, 
in invention, and in the manipulation of accumulated 
wealth ; and the law even of the least advanced 
communities tends more and more to become a mere 
surface-stratum, having under it an ever-changing as- 


Digitized by Google 



oiiAr. IX. ODBRENT OPINIONS AS TO OONTRAOT. 


297 


semblage of contractual rules with which it rarely in- 
terferes except to compel compliance with a few fun- 
damental principles, or unless it be called in to pun- 
ish the violation of good faith. 

Social inquiries, so far as they depend on the con- 
sideration of legal phenomena, are in so backward a 
condition that we need not be surprised at not find- 
ing these truths recognised in the commonplaces 
which pass current concerning the progress of so- 
ciety. These commonplaces answer much more to 
our prejudices than to our convictions. The strong 
disinclination of most men to regard morality as ad- 
vancing seems to be especially powerful when the 
virtues on which Contract depends are in question, 
and many of us have an almost instinctive reluctance 
to admitting that good faith and trust in our fellows 
are more widely diffused than of old, or that there 
is anything in contemporary manners which parallels 
the loyalty of the antique world. From time to 
time, these prepossessions are greatly strengthened 
by the spectacle of frauds, unheard of before the pe- 
riod at which they were observed, and astonishing 
from their complication as well shocking from crimi- 
nality. But the very character of these frauds shows 
clearly that, before they became possible, the moral 
obligations of which they are the breach must have 
been more than proportionately developed. It is the 
confidence reposed and deserved by the many which 
affords facilities for the bad faith of the few, so that 
if colossal examples of dishonesty occur, there is no 
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surer conclusion than that scrupulous honesty is dis- 
played in the average of the transactions which, in 
the particular case, have supplied the delinquent 
with his opportunity. If we insist on reading the 
history of morality as reflected in junsprudence, by 
turning our eyes not on the law of Contract but on 
the law of Crime, we must be careful that we read 
it aright. .The only form of dishonesty treated of in 
the most ancient Ro man law is Theft. At the mo- 
ment at which I write, the newest chapter in the Eng- 
lish criminal law is one which attempts to prescribe 
punishment for the frauds of Trustees. The proper 
inference from this contrast is not that the primitive 
Homans practised a higher morality than ourselves. 
We should rather say that, in the int ei wal bet ween^ 
their d ay and oure, m orality had advanced from a 
ve ry rude to a high l y refined conception — from vie w- 
ing t he rights of property as exclusiv ely s acred, to 
looking u p on t he rights growin g out of the jiiere 
unilate r al repos a l of co nfi dence ns entitled to t he 
protection ^f_t^.penaj huv^ 

The definite theories of jurists are scarcely nearer 
the truth in this point than the opinions of the mul- 
titude. To begin with the views of the Roman law- 
yere, we find them inconsistent witli the true history 
of moral and legal progress. One class of contracts, 
in which the plighted faith of the contracting par- 
ties was the only material ingredient, they specifically 
denominated Contracts jiiri/i gentium, and though 
these contracts were undoubtedly the latest born 
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into the Roman system, the expression employed 
implies, if a definite meaning be extracted from 
it, that they were more ancient than certain other 
forms of engagement treated of in Roman law, in 
which the neglect of a mere technical formality w’ns 
as fatal to the obligation as misunderstanding or 
deceit. But then the antiquity to which they were 
referred w’as vague, shadowy, and only capable of 
being understood through the Present ; nor was it 
until the language of the Roman lawyers became the 
language of an age which had lost the key to their 
mode of thought that a “ Contract of the Law of Na- 
tions” came to be distinctly looked upon as a Contract 
known to man in a state of Nature. Rousseau adopted 
both the judicial and the popular error. In the Dis- 
sertation on the effects of Art and Science upon 
Morals, the first of his works which attracted atten- 
tion and the one in which he states most uni'eserved- 
ly the opinions which made him the founder of a sect, 
the veracity and good faith attributed to the ancient 
Persians are repeatedly pointed out as traits of primi- 
tive innocence which have been gradually obliterat- 
ed by civilisation ; and at a later period he found a 
basis for all his speculations in the doctrine of an 
original Social Contract. The Social Contract or 
Compact is the most systematic form which has ever 
been a^umed by the error we arc discussing. It is 
a theory which, though nureed into importance by 
political passions, derived all its sap from the specu- 
lations of lawyers. True it certainly is that the fo- 
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mon9 Englishmen, for whom it had fimt had attrac* 
tion, valued it chiefly for its political serviceableness, 
but, as I shall presently attempt to explain, they 
would never have arrived at it, if politicians had not 
long conducted their controversies in legal phraseo- 
logy. Nor were the English authoi’s of the theory 
blind to that speculative amplitude which recom- 
mended it so strongly to the Frenchmen who in- 
herited it from them. Their writings show they 
perceived that it could be made to account for all 
social, quite as well as for all political phenomena. 
They had observed the foctj^ already st riking in the ir 
_day^that of the posit ive rules o beyed by men, the 
greater part were ci*eateJ by Con tract, the lesser by 
imperative Law. But they were ignoi*ant or care- 
less of the historical relation of these two consti- 
tuents of jurisprudence. It 'was for tlie purpo se, 
there fore, of gratifyi ng the ir speculative tastes by 
p.ttributing all j urisprudence to a uniform sourc e, a§ 
much as with the yjew pf el uding the doct ri nes which 
claimed a divine parentage for I mperative Law, th at 
devised the theory that all L aw had its origin 
in Contract . In another stage of thought, they would 
have been satisfied to leave their theory in the con- 
dition of an ingenious hypothesis or a convenient 
verbal formula. But that age was under the domin- 
ion of legal superstitions. The State of Nature had 
been talked about till it had ceased to be regarded as 
paradoxical, and hence it seemed easy to give a fal- 
lacious reality and definiteness to the contractual ori- 
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gin of Law by insisting on the Social Compact as a 
historical fact. 

Our own generation has got rid of these erroneous 
juridical theories, partly by outgrowing the intellec- 
tual state to which they belong, and partly by al- 
most ceasing to theonse on such subjects altogether. 
The f avorite occ upation of active minds at the pi-e- 
eent m oment, and the one whjch answ ers to t he 
speculat ions of our^forefo^^ra on the origin of the 
social st ate, is t he analysis of s ociety as it exists and 
moves before our ^es ; but, through omitting to call 
in the assistance of history, this analysis too often de- 
generates into an idle exercise of curiosity, and is es- 
pecially apt to incapacitate the inquirer for compre- 
hending states of society which differ considerably 
. from that to which he is accustomed. The mistake 
of judging the men of other periods by the morality 
of our own day has its parallel in the mistake of sup- 
posing that eveiy wheel or bolt in the raoderu social 
machine had its counterpart in more rudimentary so- 
cieties. Such impressions ramify very widely, and 
masque themselves very subtly, in historical works 
written in the modern fashion ; but I find the trace 
of their presence in the domain of jurisprudence in 
the praise which is frequently bestowed on the little 
apologue of Montesquieu concerning the Troglodytes, 
inserted in the Lettres Persanes. The Troglodytes 
were a people who systematically violated their Con- 
tracts, and so peiishcd utterly. If the story bears 
the moral which its author intended, and is employ- 
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ed to expose an anti-social heresy by which this cen- 
tury and the last have been threatened, it is most un- 
exceptionable ; bnt if the inference be obtained from 
Jt that socie ty could not possibly hold togeth er with- 
o nt attac hing a sacredn e ss to promises and ag ree- 
men t s wh i ch s hould b e on something like a par wit h 
the respec t th at i s paid to them by a matur e civili- 
sati on, it invol ves an error so grave os to be fatal to 
all son nd u nderstanding o f legal history . The fact is 
that the Troglodytes have flourished and founded 
powerful states with very small attention to the ob- 
ligations of Contract. The point which before all 
.others has to be apprehended in the constitution of 
primitive societies is that the individual creates fo r 
himself few or no rights, and few or no duties. The 
rules which he obeys are derived flrat from the s ta- , 
tion into which he is born, and next from the im- 
, perative commands addressed to him by the chief of 
. the ho usehold of wh ich he fo rms a p art. Such a sy s- 
tem leaves the v ery smallest room for Contract The 
members of the same family (for so wc may interpret 
the evidence) are wholly incapable of contracting 
with each other, and the family is entitled to disre- 
gard the engagements by which any one of its sub- 
ordinate menibei’s has attempted to bind it. Family, 
it is true, may contract with family, and chieftain wit h 
. chieftain, but the transaction is one of the same na - 
tnre, and encumbered by as many formalities, as t he 
alienation of p roperty, and the disregard of one iota 
of the performance is fatal to the ob l igation . The 
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positive duty resalting from one man’s reliance on 
the word of another is among the slowest conquests 
of advancing civilisation. 

Neither Ancient Law nor any other source of 
evidence discloses to us society entirely destitute of 
the conception of Contract. But the conception, 
when it first shows itself, is obviously rudimentary. 
No trustworthy primitive record can be read with- 
out perceiving that the habit of mind which induces 
us to make good a promise is as yet imperfectly de- 
veloped, and that acts of flagrant perfidy are often 
mentioned without blame and sometimes described 
with approbation. In the Homeric literature, for 
instance, the deceitful cunning of Ulysses appears 
os a virtue of the same rank with the prudence of 
Nestor, the constancy of Hector, and the gallantry 
of Achilles. Ancient law is still more suggestive 
of the distance which separates the crude form of 
Contract from its maturity. At first, nothing is 
seen like the interposition of law to compel the per- 
formance of a promise, l-ba t which the law arm s 
with its sanctions is not a promise, but a promise 
accompanied with a solemn cer emonial. Not only 
are the formalities of equal importance with the 
promise itself, but they ar e, if anything, ^f greatm; 
importance ; for that delicate analysis which mature 
jurisprudence applies to the conditions of mind under 
which a particular verbal assent is given appeare, in 
ancient law, to be transferred to the words and ges- 
tures of the accompanying performance. No pledge 
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is enforced if a single form be omitted or misplaced, 
but, on the other hand, if the forms can be shown 
to have been accurately proceeded with, it is of no 
avail to plead that the promise was made under 
duress or deception. The transmutation of this 
ancient view into the familiar notion of a Contract 
is plainly seen iu the history of jui-isprudence. Fimt 
one or two steps in the ceremonial are dispensed ' 
with ; then the others are simplified or permitted 
to be neglected on certain conditions ; lastly, a few 
specific contracts are separated from the rest and 
allowed to be entered into without form, the selected 
contracts being those on which the activity and 
energy of social intercouise depend. Slowly, bu t 
mos t distinctl y, the mental en gagem ent isol ates 
itself amid the technicalities, and gradually becom es 
the sole in gr edient on which the interest of th e 
jurisconsult is coiicentrated. Such a mental engage* 
ment, signified through external acts, the Romans 
called a Pact or Convention ; and when the Conven- 
tion has once been conceived as the nucleus of a 
Contract, it soon becomes the tendency of advancing 
jurisprudence to break away the external shell of 
form and ceremony. Forms are thenceforward only 
retained so far as they are guarantees of authenticity, 
and securities for caution and deliberation. The 
idea of a Contract is fully developed, or, to employ 
the Roman phrase. Contracts are absorbed in Pacts. 

The history of this course of change in Roman 
law is exceedingly instructive. At the earliest dawn 
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of the juriapradencc, the terra in use for a Contract 
vras one which is very familiar to the students of 
historical Latiuity. It was n«rum, and the parties 
to the contract were said to be wart, expressions 
which must be carefully attended to on account of 
the' singular durableness of the metaphor on which 
they are founded. The no tion that persons und er 
_s co ntractu al eng age inent ar e co nnected t og eth er by 
a s tr ong b ond or chain^ contin ued t ill t he last to 
..influence the Roman jurisprndence of Contractj and 
flowing thence it Jim _m itsdfwith mc^ern ideas . 

What then was involved in this nexum or bond ? 
A definition which has descended to ns from one of 
the Latin antiquainans describes nexum ns omnequod 
geritur per we et lidram, “ every transaction with 
the copper and the balance,” and these words have 
occasioned a good deal of perplexity. The copper 
and the balance are the well-known accompaniments 
of the Mancipation, the ancient solemnity descril>ed 
in a former chapter, by w’hich the right of owner- 
ship in the highest form of Roman Pro|ierty was 
transferred from one person to another. Mancipa- 
tion was a con vega and hence has arisen the 
difliculty, for tbe definition thus cited aj>peai's to 
confound Contracts and Conveyances, which in the 
philosophy of jurisprudence are not simply kept 
apart, but are actually opjx»ed to each other. The 
jue in re, right in m«, right “availing against all 
the world,” or Proj)rietnry Right, is sharply distin- 
guished by tbe analyst of mature jurisprudence from 
20 
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the Jus ad rein^ right in personam^ right “ availing 
against a single individual or group,” or Obligation. 
Now Conveyances transfer Proprietary Rights, Con- 
tracts create Obligations — how then can the two be 
included under the same name or same general con- 
ception ? This, like many similar embarrassments, 
has been occasioned by the erixtr of ascribing to the 
mental condition of an unformed society a faculty 
which pre-eminently belongs to an advanced stage 
of intellectual development, the faculty of distin- 
guishing in speculation ideas which are blended in 
practice. We have indications not to be mistaken 
of a state of social affairs in which Conveyances and 
Contracts were practically confounded ; nor did the 
discrepance of the conceptions become perceptible 
till men had begun to adopt a distinct practice in 
contracting and conveying. 

It may here be observed that we know enough 
of ancient Roman law to give some idea of the mode 
of transformation followed by legal conceptions and 
by legal phraseology in the infancy of Jurispru- 
dence. The change which they undergo appears 
to be a change from general to special ; or, as we 
might otherwise express it. the ancient concep tions 
and th e ancient terms are subjected to a proc ess of 
, gradual specialisation. An ancient legal conception 
corresponds not to one but to several modern con- 
ceptions. An ancient technical expression serves to 
indicate a variety of things which in modem law 
have separate names allotted to them. If, however, 
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we take up the histoiy of Jurisprudence at the next 
stage, we find that the subordinate conceptions have 
gradually disengaged themselves, and that the old 
general names ai'e giving way to special appellations. 
The old general conception is not obliterated, but it 
has ceased to cover more than one or a few of the 
notions which it first included. So too the old 
technical name rcmaius, but it discharges only one 
of the functions which it once performed. We may 
exemplify this phenomenon in various ways. Patri - 
archal Power of all sorts appears, for instance, to 
be en once conceived a s jd CRtlcal in character, 
and it was doubtless disti nguishe d by one name. 
The Power exercised by the ancestor was the same 
whether it was exercised over the family or the raa- 
terial property — over flocks, herds, slaves, children, 
or wife. We cannot be absolutely certain of its old 
Roman name, but there is very strong reason for 
believing, from the number of expressions indicating 
shades of the notion of power into which the word 
manus entere, that the ancient general term was 
manus. But, when Roman law has advanced a little, 
both the name and the idea have become specialised. 
Power is discriminated, both in word and in concep- 
tion, according to the object over which it is exerted. 
Exercised over material commodities or slaves, i t 
has become dominium — over chil dren it is Pnlejit/i» 
— over free p ersons whose services hav e been made 
awa y to another by their own ancestor, it is Trum - 
c ipium — o yer a w i fe, it is still manna . The old 
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word, it will be perceived, hae not altogether fallen 
into desuetude, but is confined to one very special 
exercise of the authority it had formerly denoted. 
This example will enable us to comprehend the 
nature of the historical alliance between Contracts 
and Conveyances. There seems to have been one 
solem n c eremonial at firat for all solemn transact ions, 
and its name at Rome appeal's to have been ne xum._ 
Precisely t he same forms w hich were in use when 
a conveyance of pro perty was effected seem to h ave 
been em ployed in the making of a contra ct. But 
we have not very far to move onwards before we 
come to a period at which the notion of a Contract 
has disengaged itself from the notion of a Convey- 
ance. A double change has thus taken place. The 
transaction “ with the copper and the balance,” when 
intended to have for its oflSce the transfer of prop- 
erty, is known by the new and special name of 
Mancipation. The ancient Nexum still designates 
the same ceremony, but only when it is employed 
for the special purpose of solemnising a contract. 

When two or three legal conceptions are spoken 
of as anciently blended in one, it is not intended to 
imply that some one of the included notions may 
not be older than the others, or, when those otheis 
have been formed, may not greatly predominate over 
and take precedence over them. The reason why 
one legal conception continues so long to cover sev- 
eral conceptions, and one technical phrase to do 
instead of several, is doubtless that practical changes 
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are accomplished in the law of primitive societies 
long before men see occasion to notice or name 
them. Tliough I have said that Patriarchal Power 
was not at first distinguished according to the ob* 
jects over which it was exercised, I feel sure that 
Power over Children was the root of the old con- 
ception of Power; and I cannot doubt that the 
earliest use of the Nexum, and the one primarily 
regarded by those who resorted to it, was to give 
proper solemnity to the alienation of property. It 
is likely that a very slight perversion of the Nexum 
from its original functions first gave rise to its em> 
ployment in Contracts, and that the very slightness 
of the change long prevented its being appreciated 
or noticed. The old name remained because men 
hod not become conscious that they wanted a new 
one ; the old notion clung to the mind because no- 
body had seen reason to be at the pains of examin- 
ing it. We have had the process clearly exemplified 
in the history of Testaments. A Will was at first 
a simple conveyance of Projierty. It was only the 
enormous practical difierenco that gradually showed 
itself between this particular conveyance and all 
others which caused it to be regarded separntely, 
and even as it was, centuries ela|)sed before the 
ameliorators of law cleared away the useless encum- 
brance of the nominal mancipation, and consented 
to care for nothing in the Will but the expressed 
intentions of the Testator. It is unfortunate that 
we cannot track the early history of Contracts with 
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the same absolute confiilence as the early history of 
Wills, but we are not quite without hints that con- 
tracts first showed themselves through the neocum 
being put to a new use and afterwards obtained 
recognition as distinct transactions through the im- 
portant practical consequences of the experiment. 
There is some, but not voiy violent, conjecture in 
the following delineation of the process. Let us 
conceive a sale for ready money as the normal type 
of the Nexum. The seller brought the property of 
which he intended to dispose — a slave, for example 
— the purchaser attended with the rough ingots of 
copper which served for money — and an indispensa- 
ble ossistaut, the libripens^ presented himself with a 
pair of scales. The slave with certain fixed formal- 
ities was handed over to the vendee — the copper 
was weighed by the Itbrtjysns and passed to the ven- 
dor. So long as the business lasted it was a nexum, 
and the parties were nexi; bnt the moment it was 
completed, the nexum ended, and the vendor and 
purchaser ceased to bear the name derived from 
their momentary relation. But now, let us move a 
step onward in commercial history. Suppose the 
slave transferred, but the money not paid. In tliot 
case the nexum is finished, so far os the seller is con- 
cerned, and when he has once handed over his prop- 
erty, he is no longer nexus ; bnt, in regard to the 
purchaser, the nexum continues. The transaction, 
as to hb part of it, is incomplete, and he is still con- 
sidered to be nexus. It follows, therefore, that the 
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same terra desKjribed the .conveyance by which the 
right of property waa transmitted, and the personal 
obligation of the debtor for the unpaid pnrchase- 
money. "We raay still go forward, and picture to 
ourselves n proceeding wholly formal, in which 
nothing is handed over and nothing paid ; we are 
brought at once to a transaction indicative of much 
higher commercial activity, an executory Contract of 
Sale. 

If_it be true th at, both in the ])opuIar and in the 
profession a l view, a Contract was lo ng regarded os 
an incomplet e Conveyance^ the truth has importance 
for man y reasons. The speculations of the last cen* 
tury concerning mankind in a state of nature, are 
not unfairly summed up in the doctrine that “ in the 
primitive society property was nothing, and obliga- 
tion everything;” and it will now be seen that, if 
the proposition were reversed, it would be nearer 
the reality. On the other hand, considered histori - 
cally, the primitive association of Ck>nvevanccs and 
Contra cts expl ains s omething which often stri kes 
the sch olar and juris t a s singularly enig matical, I 
mean t h e extraordin ary and uni form severity of ver y 
^ancient 83rstem8 of lt^_to dehtore^ and tbe_ ext rava- 
gant powere which they lodge with cr&lUors. When 
once we understand that the nexum was artificially 
prolonged to give time to the debtor, we can better 
comprehend his position in the eye of the public 
and of the law. His indebtedness was doubtless 
regarded as an anomaly, and suspense of payment 
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in general as an artifice and a distortion of strict 
rule. The peraon who ha d duly consummated L is 
part in the transaction must, on the conti'ary, hav e 
stood in p eculiar favour; and nothing would s^m 
mo re natur al than to ann him with s tringent fac ili- 
ties for enfor cing the completion of a pro ceeding 
which, of strict right, ought never to have been e x- 
tended or d eferred. 

yexuro, therefore, which originally signified a 
Conveyance of property, came insensibly to deno te 
a Co nt ract also^ and ultimately so constant became 
l!?®. aBsociation betw een t his word and the notion of 
a Contract, that a special te r m, Mancipium or M an- 
jcigatio, had t o be u sed for th e purpose of designa ting 
. _the true nexum or transaction in whic h t he property 
was really ti'nnsfc rred. Contracts are therefore now 
severed from Conveyances, and the fimt stage in their 
history is accomplished, but still they are far enough 
from that epoch of their development when tlio 
promise of the contractor has a higher sacredness 
than the formalities with which it is coupled. In 
attempting to indicate the character of the changes 
passed through in this interval, it is necessaiy to tres- 
pass a little on a subject which lies properly beyond 
the range of these pages , the analysis of Agre ement 
effected by the Roman jurisconsults. Of this analy- 
sis, the most beautiful monument of their sagacity, 
I need not say more than tha t it is based on the 
■theoretical separation of the Obligation from the 
Convention or Pact. Bentham and Mr. Austin have 
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laid down that the “ two nuun essentials of a con* 
tract are these : firet, a signification by the prorais* 
ing party of his iiiiention to do the acts or to observe 
the forbearances which he promises to do or to ob- 
serve. Secondly, a signification by the promisee that 
he expects the promising party will fulfil the prof 
ferred promise.” This is virtually identical with 
the doctrine of the Koman lawyere, but then, in 
their view, the result of these “ significations ” was 
not a Contract, but a Convention or Pact. A Fact 
was the utmost product of t he engag e meuts of indi- 
vidu als agreeing among them s elves, and it distinctly 
fell short of a Contract . Whether it ult i mately be - 
came a Cqn^fwt depended on the question whethe r 
the law ann exed an Obligati on to it. A Contract 
was a Pact for Convention vlus an Obligation . S o 
long ns the Pact remained uncloth ed with the Obli - 
gation, it was called nude or naked. 

What was an Obligation ? It is defined by the 
Roman lawyere as “Juris vinculum, quo necessitate 
adstringimur alienjus solvendse rei.” This definition 
connects the Obligation with the Nexum through 
the common metaphor on which they are founded, 
and shows us with much clearness the pedigree of a 
peculiar conception. Th e obligat ion is the “ bond ” 
pr. chnin,^ with whic_h_ the l aw joins together pe r- 
sons^qr groups of peisons, in consequence o f certain 
voluntary acts. The acts which have the effect of 
attracting an Obligation arc chiefly those classed 
under the heads of Contract and Delict, of Agree- 
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inent and Wrong ; but a variety of other acts have 
a similar consequence wliich are not capable of be- 
ing comprised in an exact clossiBcation. It is to be 
remarked, however, that the Pact does not draw to 
itself the Obligation in consequence of any moral 
necessity ; it is the law which annexes it in the pleni- 
tude of its power, a point the more necessary to be 
noted, because a different doctrine has sometimes 
been propounded by modern interpreters of the 
Civil Law who had moral or metaphysical theories 
of their own to support. The image of a vinculuin 
juris colours and pervades every part of the Roman 
law of Contract and Delict The law bound the 
parties together, and the chain could only be un- 
done by the process called solutio^ an expression still 
figurative, to which our word “payment” is only 
occasionally and incidentally equivalent The con- 
sistency with which the figurative image was allowed 
to present itself, explains an otherwise puzzling pe- 
culiarity of Roman legal phraseology, the fact that 
“ Obligation ” signifies rights as well as duties, the 
right, for example, to have a debt paid as well ns 
the duty of paying it. The Romans kept, in fact, 
the entire picture of the “ legal chain ” before their 
eyes, and regarded one end of it no more and no 
less than the othei*. 

In the developed Roman law, the Convention, ns 
soon ns it was completed, was, in almost all coses, at 
once crowned with the Obligation, and so became a 
Contract ; and this was the result to which contract- 
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law was BuiTly tending. But for the purpose of this 
inquiry, we must attend particularly to the inter 
mediate stage — that in which something more tlian 
a perfect agreement was required to attract the Ob- 
ligation. This epoch is synchronous with the period 
at which the famous Roman classification of Con- 
tracts into four sorts — the Verbal, the Literal, the 
Real, and the Consensual — had come into use, and 
during which these four orders of Contract consti- 
tuted the only descriptions of engagement which the 
law would enforce. The meaning of the fouidbld dis- 
tribution is readily understood as soon ns we appre- 
hend the theory which severed the Obligation from 
the Convention, ^ch class of contracts w as in f act 
naniod froni certain formalities wUich.wero. requii'ed 
over and above the mere agreement of the contract- 
ing parties. _ In the Verb al Contract , as soon as the 
Convention was eflfectedj n^formjoj" words hr^^ to be 
gone through before th e vinculum juris was attached 
to it. In tlm Literal Contract, an entry in a ledger or 
table-book had the effect of clothing the Convention 
with the Obligation, and the same result followed, 
in the case oLtlie Real Contract, from the delivery 
of the Res or Thing which the subject of t he 
preliminary engage ment. The Contracting parties 
came, in_ short, to an undei;stnmling in e ach cas e ; 
but., if they went no further, they were not oblig ed 
to one another, and could not compel jKMformanco 
or ask rcdrc.s3 for n_breach of faith. But let them 
comply with certain prescril>cd formalities, and the 
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Contract was immediately complete, taking its name 
from the pai-ticular form wbich it bad suited them 
to adopt. Tbe exceptions to this practice will be 
noticed presently. 

I have enomerated tbe four Contracts in their 
historical order, which order, however, the Roman 
Institutional writers did not invariably follow. There 
Mn b^n^o donbt ^at .the Verb al Contract was tbe 
most a ncient of the four, and that it is the eldest 
known descendant of tbe primitive Nexum. Several 
species of Verbal Contract were anciently in use, but 
the most important of all, and the only one treated 
of by onr authorities, was effected by means of a 
stipulation, that is, a Question and Answer ; a ques- 
tion addressed by the pei'son who exacted the promise, 
and an answer given by the pei-son who made it. 
This question and answer constituted the additional 
ingredient which, as I have just explained, was de- 
manded by the primitive notion over and above the 
mere agreement of the persons interested. They 
formed the agency by which the Obligation was an- 
nexed. The old Nexum has now bequeathed to 
matnrer jurisprudence firet of all the conception 
of a chain uniting the contracting parties, and this 
has become the Obligation. It has further trans- 
mitted the notion of a ceremonial accompanying and 
consecrating the engagement, and this ceremonial 
has been transmuted into the Stipulation. The con- 
version of the solemn conveyance, which was the 
prominent feature of the original Nexum, into a 
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mere question and answer, would bo more of a mys- 
tery than it Is if we had not the analogous history 
of Koman Testaments to enlighten us. Looking at 
that history, we can understand how the formal con- 
veyance was firet separated from the part of the 
proceeding which had immediate reference to the 
business in hand, and how afterwards it was omit- 
ted altogether. As then the question and answgr of 
the Stipulation were unquestionably the Nexum in 
a siniplificd shape, we are prepared to find that they 
long partook of the nature of a technical term. It 
would be a mistake to consider them exclusively re- 
commending themselves to the older Roman lawyers 
through their usefulness in furnishing persons med- 
itating an agreement with an opportunity for consid- 
eration and reflection. It is not to be disputed that 
they had a value of this kind, which was gradu- 
ally recognised ; but there is proof that their function 
in respect to Contracts was at first formal and cere- 
monial in the statement of authorities, that not every 
question and answer was of old sufficient to consti 
tute a Stipulation, but only a question and answer 
couched in technical phraseology sj>ccinlly appro- 
priated to the particular occasion. 

But although it is essential for the proper appre- 
ciation of the history of con tract-law that the Stipu- 
lation shou ld be u u derstood t o have b e en looked 
upon as a sole mn form befo re it_w^ recognise d ns a 
useful security, it would be wrong on the o th er hand 
to sh u t our eyes to its real usefulness. The Verbal 
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Contract, though it had lost much of its ancient im- 
portance, survived to the latest period of Homan 
jurisprudence ; and we may take it for granted that 
no institution of Roman law had so extended a lon- 
gevity unless it served some practical advantage. 
I observe in an English writer some expressions of 
surprise that the Romans even of the earliest times 
were_ content with so meagre a protection against 
haste and irreflection. But on examining the Stipu- 
lation closely, and remembering that we have to do 
with a state of society in which written evidence 
was not easily procurable, I think we must admit 
that this Question and Answer, had it been expressly 
devised to answer the purpose which it served, would 
have been justly designated a highly ingenious ex- 
pedient. It was i\xe promisee who, in the character 
of stipulator, put all the terms of the contract into 
the form of a question, and the answer was given by 
the promisor. “ Do you promise that you will de- 
liver me such and such a slave, at such and such a 
place, on such and such a day ? ” “I do promise.” 
Now, if we reflect for a moment, we shall see that 
this obligation to put the promise interrogatively 
inverts the natural position of the parties, and, by 
efifectually breaking the tenor of the converaation, 
prevents the attention from gliding over a dangerous 
pledge. With us, a verbal promise is, generally 
speaking, to be gathered exclusively from the words 
of the promisor. In old Roman law , another step 
was absolutely required ; it was necessary for the 
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promisee^ after the agi'cement had been made, to 
yp all.ijs terms in a soIctuD inteiTQgatioQ ; and 
it.KDS . of. tbia . in tenp^atlon,. of course , and of the 
aaaen t to j that pro of b ad to bc_giy e n _at t be tria l 
—not .pf_the .promise^ whi.ch .was not in i tself bind- 
ing . How great a difference tbia seemingly insig- 
nificant peculiarity may make in the phraseology of 
contract-law is speedily realised by the beginner in 
lloinau jurisprudence, one of whose firet stumbling- 
blocks is almost universally created by it. When 
we in English have occasion, in mentioning a con- 
tract, to connect it for convenience’ sake with one 
of tbe parties, — for example, if we wished to speak 
generally of a contractor, — it is always the promisor 
at whom our words are pointing. But the general 
language of Roman law takes a different turn ; it 
yby.yys. regards the contract, if jwe may so speak . 
from t he poi nt of vie w of the promis^g; in speaking 
of a party to a contract, it is always the Stipulator, 
the person who asks the question, who is primarily 
alluded to. But the serviceableness of the stipula- 
tion is most vividly illustrated by referring to the 
actual examples in the pages of the Latin comic 
dramatists. If the entire scenes are read down in 
which these passages occur (ex. gra. Plautus, Pseu- 
dolus. Act I. sc. 1 ; Act IV. sc. 6 ; Irinummus, Act 
V. sc. 2), it will be perceived how effectually the at- 
tention of the person meditating the promise must 
have been ari'csted by the question, and how ample 
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was the opportunity for withdrawal fi’om an ino- 
provident undertaking. 

In the Literal or Written Contract, the forna al 
act by which an Oblig atio n w as su perinduced o n 
J^ic.GQliy.cp.tion, w^ an entry of the sum due, where 
it could be speci fically ascertained, o n the de bit side 
of a ledger. The explanation of this contract turns 
on a point of Roman domestic manners, the syste- 
matic character and exceeding regularity of book- 
keeping in ancient times. There are several minor 
diflSculties of old Roman law, as, for example, the 
nature of the Slave’s Peculium, which are only 
cleared up when we recollect that a Roman house- 
hold consisted of a number of persons strictly ac- 
countable to its head, and that every single item of 
domestic receipt and expenditure, after being entered 
in waste books, was transferred at stated periods to 
a general household ledger. There are some obscu- 
rities, however, in the descriptions we have received 
of the Literal Contract, the fact being that the habit 
of keeping books ceased to be univei-sal in later 
times, and the expression “ Literal Contract,” came 
to signify a form of engagement entirely different 
from that originally undei-stood. W e are not, there- 
fore, in a position to say, with respect to the primi- 
tive Literal Contract, whether the obligation was 
created by a simple entry on the part of the creditor, 
or whether the consent of the debtor or a correspond- 
ent entry in his own books was necessary to give it 
legal effect. The essential point is however estab- 


CUJlT. IX. 


TUE REAL CX)NTRAOT. 


8S1 


lished, that, in the case of this Contract, all formal- 
ities were dispensed with on a condition being com- 
plied with. This is another step downwards in the 
history of contract-law. 

The Contract which stands next in historical 
succession, the Real Contract, shows a great advance 
in ethical conceptions. Whenever any agreement 
had for i ts ob ject the delivery of a specific thing — 
and this is the case with the large majority of simple 
engagements — the Obligation was drn%vn down as 
soon as the delivery had a ctually taken place. Such 
a result must have involved a serious innovation on 
the oldest ideas of Contract;- for doubtless, in the 
primitive times, when a contracting party had neg- 
lected to clothe his agreement in a stipulation, noth- 
ing done in pursuance of the agreement would be 
recognised by the law. A person who had paid 
over money on loan would be unable to sue for its 
repayment unless he had formally stipulated for it, 
But, i n the Real Contract, performance on o ne side 
, y s allo w ed to impose a legal duty on the other — ■ 
j^videntl}' on et hical grounds. For the fiist tim e 
tl icn m oral consider ations appear as an ingredien t 
in Contract-law, and the R eal Contract diffei's from 
its t wo pre decessors in being founded on these, rather 
tha n on resp ect for technical forms or on deference 
to Roman domestic habits. 

We now reach the fourth class, or Consensual 
Contracts, the most interesting and important of all. 
Four specified Contracts were distinguished by this 
21 
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name : Mandatum, i. e. Commission or Agency ; 8 o- 
cietas or Partnei-ship ; Emtio Venditio or Sale ; and 
Locatio Conductio or Letting and Hiring. A few 
pages b.ack, after stating- that a Contract consisted 
of a Pact or Convention to which an Obligation had 
been superadded, I spoke of certain acts or formali- 
ties by which the law permitted the Obligation to 
be attracted to the Pact. I used this language on 
account of the advantage of a general expression, 
but it is not strictly correct unless it be underetood 
to include the negative as well as the positive. For, 
in truth, the peculiarity of these Consensual Con- 
tracts is that no foi'm.'ilities are i-equired to create 
them out of the Pact. Much that is indefensible, 
and much more that is obscure, has been written 
about the Consensual Contracts, and it has oven been 
asserted that in them the consent of the Pai'ties is 
more emphatically given than in any other species 
of agreement. But the term Conse nsual m erely in- 
dicates that the Obligation is here annexed at onc e 
_tq the Consenmut . The Consensus, or mutual assent 
of the parties, is the final and crowning ingredient 
in the Convention, and it is the special characteristi c 
of agreements fall ing und er one of the fonr heads 
of Sale, Partnei-shi p, Age nc y, and llii-ing, tha t, as 
8095.. -PX- th e parties has supplied th is 
ingicdieiit ^ th ere is at once a Contrai^. The Con- 
sensus draws with it the Obligation, performing, in 
transactions of the sort specified, the exact functions 
which are discharged, in the other contracts, by the 
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Ree or Thing, by the Verba stipulaiionis, and by 
the LiteroB or written entry in a ledger. Consensual 
is therefore a term which does not involve the slight* 
est anomaly, but is exactly analogous to Real, Verbal, 
and Literal. 

In the intercourse of life the commonest and 
most important of all the contracts are unquestiona- 
bly the four styled Consensual. The larger part of 
^e wllective existence of every commun ity is con - 
sumed in t rans acti ons o f buy in g and selling, of let - 
, ting and hir ing, of alliances between men for pur- 
.P?®?® of business, of d elegatio n of bu sin ess from one 
jnan to_anotlmr; an^ tWs is_no_doubt the consi dera- 
^ion which le d th e Roma n s, as it has led most socie - 
_tie^_ to r eli eve these transactions from technical 
in cumbrance, to abstain as much as possible fro m 
clogging the most eflacient springs of so cial move - 
ment. Such motives were not of course confined to 
Rome, and the commerce of the Romans with their 
neighbours must have given them abundant oppor- 
tunities for observing that the contracts before os 
tended everywhere to become Consensual, obliga- 
tory on the mere signification of mutual assent. 
Hence, following their usual practice, they distin- 
guished these contracts as contracts Juris Geyitiunu 
Yet I do not think that they were so named at a 
very early period. The first notions of a Jus Gen- 
tium may have been deposited in the minds of the 
Roman lawyers long before the appointment of a 
Pnetor Peregrinus, but it would only be throngh 
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extensive and regular trade that they would be 
familiarised with the contractual system of other 
Italian communities, and such a trade would scarcely 
attain considerable proportions befora Italy bad 
been thoroughly pacified, and the supremacy of 
Rome conclusively assured. Although, however, 
there is strong probability that the Consensual Con- 
tracts were the latest-born into the Roman system, 
and though it is likely that the qualification. Juris 
Gentium^ stamps the recency of their origin, yet 
this very expression, which attributes them to the 
“ Law of Nations,” has in modem times produced 
the notion of their extreme antiquity. For, when 
the “La w of Nation s” had been converted in to the 
“L aw of Nature, ” it seemed to be implied that the 
^^nsensual {Contrac ts w er e the type of the agre e- 
ments mos t congenial to the natural state ; and hence 
arose the singular belief that t he younger the civil i- 
^ sation, the simpler must be of contract. 

The Consensual Contracts, it will be oliserved, 
were extremely limited in number. But it cannot 
bo* dou1)ted that they constituted the stage in the 
history of Contract-law fi-om which all modern con- 
ceptions of contract took their start. The motion 
of the will which constitutes agreement was now 
completely insulated, and became the subject of sep- 
arate contemplation ; forms were entirely elimina- 
ted from the notion of contract, and external acta 
were only regarded as symbols of the internal act 
of volition. The Consensu^ Contracts had, more- 
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over, beeu classed in the Jus Gentium, and it was 
^ long, before this classification drew with it the infer- 
* ence that they were the species of agreement which 
represented the engagements approved of by Nature 
■ and included in her code. This point once reached, 
we are prepai^ed for several celebrated doctrines and 
distinctions of the Roman lawyere. One of them is 
^e distinc tion between Natural and Civil Oblig a- 
tions. Whe n a person of f ull intellectual maturity 
had deliberately ]^und himsel f by an e ngagement , 
he was said to be under a natural obligation^ even 
thou gh h^had omitte d some neces8ai*y formality, an d 
even thougl^^roug^Bome technical impediment he 
fwas devoid of the formal capacity for making a valid 
c ontract The law ( and this is what the distinc- 
tion implies) would not enforce the obligation, bu t 
it did not absolutel y ref use to recognise it; a nd natr 
ural oUigation^ differed in many respe c ts fr o m ob li- 
gationsj^iicli were mereljr null and voi d, more pa r* 
^ularly in the circumstance that they could be 
ciyiJIy confirmed if the capacity fo r contra ct were 
Bubscquently acf^uired. Another very peculiar doc- 
trine of the jurisconsults could not have had its ori- 
gin earlier than the period at which the Convention 
was severed from the technical ingredients of Con- 
tract. They taught that though nothing but a Con- 
tract could be th e foun datio n of an action , a mere 
Pac t or Convention could be the basis of a pUa. It 
followed from this, that though nobody could sue 
upon an agi’cement w hich he ha d not taken the p re- 
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caat ion to ma ture into a Co ntr act by complying with 
the proper forma ^ neverth eless a cl ai m arising out of a 
vali d contract could be r ebu tted b y proving a c oun- 
ter-ag reem e nt w hich h ad never got b eyo nd the st ate 
of a si mp le conventio n. An action for the recovery 
of a debt could be met by showing a mere informal 
agreement to waive or postpone the payment. 

The doctrine just stated indicates the hesitation, 
of the Prsators in making their advances towards the 
greatest of their innovations. Their theory of Nat- 
ural law must have led them to look with especial 
favour on the Consensual Contracts and on those 
Pacta or Conventions of which the Consensual Con- 
tracts were only particular instances ; but they did 
not at once venture on extending to all Conventions 
the liberty of the Consensual Contracts. They took 
advantage of that special superintendence over pro- 
cedure which had been confided to them since the 
firet beginnings of Roman law, and, while they still 
declined to permit a suit to be launched which was 
not based on a formal contract, they gave full play to 
their new theory of agreement in directing the ulte- 
rior stages of the proceeding. But when they had 
proceeded thus far, it was inevitable that they should 
proceed fai-ther. Th e r e volut ion of the ancient la w 
of Contract was consumm ate d when th e Pnetor of 
some oim year announce d in his Edict t ha t he would 
grant eq^uitable actions upon Pacts whi c h had ne ver 
been matur ed at all into Contr acts, provided o nly 
that the Pacts in que stion had bee n founded on a 
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consideration (caum). Pacts of this sort are always 
enforced under the advanced Roman jurisprudence. 
The principle is merely the principle of the Consen- 
sual Contract earned to its proper consequence; 
and, in fact, if the technical language of the Romans 
had been as plastic ns their legal theories, these 
Pacts enforced by the Praetor would have been 
styled new Contracts, new Consensual Contracts. 
Legal phraseology is, however, the part of the law 
which is the last to alter, and the Pacts equitably 
enforced continued to be designated simply Pneto- 
rian Pacts. It will be remarked that unless there 
were consideration for the Pact, it would continue 
mule so far as the new jurisprudence was concerned ; 
in order to give it effect, it would be necessary to 
convert it by a stipulation into a Verbal Contract. 

The extreme importance of this history of Con- 
tract, as a safeguard against almost innumerable 
delusions, most be my justiheation for discussing it 
at so considerable a length. It gives a complete 
account of the march of ideas from one great land- 
mark of jurisprudence to another. We begin with 
the Nexum, in which a Contract and a Conveyance 
m'e^blendedj ^nd in whi^ t^ formaliti^ w hich ac- • 
company the agreement are even more important 
tlinii the agreement itself. From the Nexu m w e 
pass to the Stipulatimij which is a sjruplified form of 
t he old er ceremonial. The Literal Contract comes 
next , a nd here all f ormalities are_ wai ved, if proof 
of the agreement can be supplied from the rigi d 
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oliservances of a Roma n household . In the Real 
Con tract a moral dut^^is for the first tim^ecognised, 
and pe rsons Avbo have joined or acquiesced in th e 
par tia l performance of an engagement are forbid den 
to repudiate it on account of defects in form . Lastly, 
the Consensual C ontracts emerge, in which the meu> 
ta l attitude o f the contractors is solely regarde d. 
_and exter nal circumstances have no title to notic e 
. ex^cept as eviden ce of the i n ward undertaking . It is 
of course uncertain how far this progress of Roman 
ideas from a gross to a refined conception exemplifies 
the necessary progress of human thought on the sub- 
ject of Contract. The Contract-law of all other 
ancient societies but the Roman is either too scanty 
to furnish information, or else is entirely lost ; and 
modern jurisprudence is so thoroughly leavened with 
the Roman notions that it furnishes us with no con- 
trasts or parallels from which instruction can be 
gleaned. From the absence, howevei’, of everything 
violent, marvellous, or unintelligible in the changes 
I have described , it maybe reasonably believe d that 
the histo r y of Anc i ent Roman Contracts is, up to a 
certain point, t ypic al of the history of this .class gf 
legal conceptions in other ancien t societies. But it 
is only up to a certain point that the progress of 
Roman law can be taken to represent the progress 
of other systems of jurisprudence. The theory of • 
Natural law is exclusively Roman. The notion of 
the vincidum so far as my knowledge extends, 
is exclusively Roman. The man)' peculiarities of 


Digitized by Google 



e«AF. IX. INFLUENCE OF ROMAN CONTRACT-LAW. 839 


tlio iniitare Roninnlaw of Conti'oct and Delict which 
are traceable to these two ideas, whether singly or 
in combination, are therefore among the e.Tclusive 
products of one particular society. These later legal 
conceptions arc impoi-tant, not becanse they typify 
the necessary results of advancing thought under all 
conditions, but because they have exercised perfectly 
enormous influence on the intellectual diathesis of 
the modem world. 

I know nothing more wonderful than the variety 
of sciences to which Roman law, Roman Contract- 
law more particularly, has contributed modes of 
" thought, courses of reasoning, and a technical Ian- • 
gunge. Of the subjects which have whetted the 
intellectual appetite of the moderns, there is scarcely 
one, except Physics, which has not been filtered 
through Roman jurisprudence. The science of pure 
Metaphysics had, indeed, rather a Greek than a 
Roman parentage, but Politics, Moral Philosophy, 
and even Theology, found in Roman law not only a 
vehicle of expression, but a nidus in which some of 
their profoundt*st inquiries were nourished into ma- 
turity. For the purpose of accounting for this phe- 
nomenon, it is not absolutely necessary to discuss the 
mysterious relation between words and ideas, or to 
explain how it is that the human mind has never 
grappled with any subject of thought, unless it has 
been provided beforehand with a proper store of 
language and with an apparatus of appropriate 
logical methods. It is enough to remark, that, 
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when the philosophical interests of the Eastern and 
Western worlds were separated, the founders of 
Western thought belonged to a society which sptike 
Latin and reflected in Latin. But in the Western 
provinces the only language which retained sufficient 
precision for philosophical purposes was the lan- 
guage of Roman law, which by a singular fortune 
had preserved nearly all the purity of the Augustan 
age, while vernacular Latin was degenerating into 
a dialect of portentous barbarism. And if Roman 
jurisprudence supplied the only means of exactness 
in speech, still more emphatically did it furnish 
the only means of exactness, subtlety, or depth in 
thought. For at least three centuries, philosophy 
and science were without a home in the West; and 
though metaphysics and metaphysical theology were 
engrossing the mental energies of multitudes of 
Roman subjects, the phraseology employed in these 
ardent inquiries was exclusively Greek, and their 
theatre was the Eastern half of the Empire. Some- 
times, indeed, the conclusions of the Eastern dispu- 
tants became so important that every man’s assent 
to them, or dissent from them, had to be recorded, 
and then the West was introduced to the results of 
Eastern controversy, which it generally acquiesced 
in without interest and without resistance. Mean- 
while, one department of inquiry, difficult enough 
for the most laborious, deep enough for the most 
subtle, delicate enough for the most refined, had 
never lost its attractions for the educated classes of 
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the Western provinces. To the cultivated citizen of 
Africa, of Spain, of Gaul, and of Northern Italy, 
it was jurisprudence, and jurisprudence only, which 
stood in the place of poetry and history, of philoso- 
phy and science. So far then from there being any- 
thing mysterious in the palpably legal complexion 
of the earliest efforts of Western thought, it would 
rather bo astonishing if it had assumed any other 
hue. I can only express my surprise at the scanti- 
ness of the attention which has been given to the 
difference between Western ideas and Eastern, be- 
tween WesteiTi theology and Eastern, caused by the 
presence of a new ingi-edient. It is precisely be- 
cause the influence of jurisprudence begins to be 
powerful that the foundation of Constantinople and 
the subsequent separation of the Western empire 
from the Eastern, are epochs in philosophical history. 
But continental thinkers are doubtless less capable 
of appreciating the iinjiortanco of this crisis by the 
very intimacy with which notions derived from Ro- 
man law are mingled up with their evcry-<lny ideas. 
Englishmen, on the other hand, are blind to it 
through the monstrous ignorance to which they con- 
demn themsclvi-s of the most plentiful source of the 
stream of modern knowledge, of the one intellectual 
result of the Roman civilisation. At the same time, 
an Englishman, who will be at the pains to familiar- 
ise himself with the classical Roman law, is perha|)s, 
from the very slightness of "the interest which his 
countrymen have hitherto taken in the subject, a 
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better judge than a Frenchman or German of the 
value of the assertions I have ventured to make. 
Anybody who knows what Roman jurisprudence is, 
as actually practised by the Romans, and who will 
observe in what characteristics the earliest Western 
theology and philosophy differ from the phases of 
thought which preceded them, may be safely left to 
pronounce what was the new element which had be- 
gun to pervade and govern speculation. 

The part of Roman law which has had most ex - 
tensi ve influence on for eign subjects of inquiry h as 
be^ the l«yv o^Obligati on, or, what cornea near ly 
to the same thing , of C o ntract and Delict The 
Romans themselves were not unaware of the oflSces 
which the copious and malleable terminology belong- 
ing to this part of their system might be made to 
discharge, and this is proved by their employment 
of the peculiar a<ljunct guaei in such expressions as 
Quasi-Contract and Quasi-Delict. “ Quasi,” so used, 
is exclusively a term of classification. It has been 
usual with English critics to identify the quasi-con- 
tracts with implied contracts, but this is an error, for 
implied contracts are true contracts, which quasi- 
contracts are not. In implied contracts, acts and 
circumstances are the symbols of the same ingre- 
dients which are symbolised, in express contracts, 
by words ; and whether a man employs one set of 
symbols or the other must be a matter of indiffer- 
ence so far as concerns the theory of agreement. 
But a Quasi-Contract is not a contract at all. The 
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commonest sample of the class is the relation sulv 
sisting between two persons, one of whom has paid 
money to the other through mistake. The law, 
consulting the interests of morality, imposes an ob- 
ligation on the receiver to refund, but the very na- 
ture of the transaction indicates that it is not a 
contract, inasmuch os the Convention, the most 
essential ingredient of Contract, is wanting. This 
^wo rd “ quasi," prcfi.xcd to a t erm of Roman law, im- 
_ plies th at th e conception t o which i t serves as an 
ind^ is jconnected with the cimception with which 
the compari^n is instituted b y a st rong supei *ficia l 
analogy or r esemblance. It does not denote that 
the two conceptions are the same, or that they be- 
long to the same genus. On the contrary, it nega- 
tives the notion of an identity between them ; but 
it points out that they are sufficiently similar for one 
to be classed as the sequel to the other, and that the 
phraseology taken from one department of law may 
be transferred to the other, and employed without 
violent straining in the statement of rules which 
would otherwise be imperfectly expressed. 

It has been shrewdly remarked, that the confu- 
sion between Implied Contracts, which are true 
contracts, and Qu.asi-Contracts, which are not con- 
tracts at all, has much in common with the famous 
error which attributed political rights and duties to 
au Original Compact between the governed and the 
governor. Long before this theory hatl clothed 
itself in definite shape, the phraseology of Roman 
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contract-law had been largely drawn upon to describe 
that reciprocity of rights and duties which men had 
always conceived as existing between sovereigns 
and subjects. While the world was full of maxims 
setting forth with the utmost positiveness the claims 
of kings to implicit obedience — maxims which pre- 
tended to have had their origin in the New Testa- 
ment, but which were really derived from indelible 
recollections of the Caesarian despotism — the con- 
scionsness of correlative rights possessed by the 
governed would have been entirely without the 
means of expression if the Koman law of Obliga- 
tion had not supplied a language capable of shadow- 
ing forth an idea which was as yet imjxjrfectly 
developed. The antagonism between the privileges 
of kings and their duties to their subjects was never, 
I believe, lost sight of since Western history began, 
but it had interest for few except speculative writers 
so long as feudalism continued in vigour, fo r feudal - 
ism elf ectu al ly c ont rolled by express customs th o 
exorbitant th eore ti cal p ret ensio n s of most Europ ean 

sovereig ns. It is notorious, however, that as soon 

as the decay of the Feudal System had thrown the 
mediaeval constitutions out of working order, and 
when the Reformation had discredited the authority 
of the Pope, the doctrine of the divine right of 
Kings rose immediately into an importance which 
had never before attended it. The vogue which it 
obtained entailed still more constant resort to the 
phraseology of Roman law, and a controverey which 
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had originally worn a theological asi>ect assumed 
more and more the air of a legal disputation. A 
phenomenon then appeared which has repeatedly 
shown itself in the history of opinion. Just when 
the argument for monarchical authority rounded 
itself into the definite doctrine of Filmer, the phrase* 
ology, borrowed from the Law of Contract, which 
had been used in defence of the rights of subjects, 
crystallised into the theory of an actual original 
compact between king and people, a theory which, 
first in English and afterwards, and more particu* 
larly, in French hands, expanded into a comprehen- 
sive explanation of all the phenomena of society and 
law. But the only real connection between political 
and legal science had consisted in the last giving to 
the first the benefit of its peculiarly plastic termi- 
nology. The Roman jurisprudence of Contract had 
performed for the relation of sovereign and subject 
precisely the same service which, in a humbler 
sphere, it rendered to the relation of persons lx>und 
together by an obligation of “ qua8i<‘ontract.” It 
had furnished a body of words and phrases which 
approximated with sufilcicut accuracy to the ideas 
which then were from time to time forming on the 
stibjeot of political obligation. The doctrine of an 
Original Compact can never be put higher than it is 
placed by Dr. Whewcll, when he .suggests that, 
though unsound, “it may be a convenienl form for 
the expression of moral truths.” 

The extensive employment of legal language on 
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political subjects previously to the invention of the 
Ongiual Compact, and the powerful influence which 
that assumption has exercised subsequently, amply 
account for the plentifulness in political science of 
words and conceptions, which were the exclusive 
creation of Roman jurisprudence. Of their plenti- 
fulness in Moral Philosophy a rather different expla- 
nation must be given, inasmuch as ethical writings 
have laid Roman law under contribution much more 
directly than political speculations, and their authora 
have been much more conscious of the extent of 
their obligation. In speaking of moral philosophy 
J as extraordinarily indebted to Roman jurisprudence, 
1 must be understood to intend moral philosophy 
as understood previously to the break in its history 
effected by Kant, that is, as the science of t he rules 
- governin g h uman conduct, of th eir pro p er interpre- 
Jation and o f the limitations to which they ar e s ub- 
ject Since the rise of the Critical Philosophy, moral 
science has almost wholly lost its older meaning, 
and, except where it is preserved under a debased 
form in the casuistry still cultivated by Roman 
Catholic theologians, it seems to be regarded nearly 
universally as a branch of ontological inquiry. I do 
not know that there is a single contemporary Eng- 
lish writer, with the exception of Dr. Whewell, who 
understands moral philosophy as it was understood 
before it was absorbed by metaphysics and before 
the groundwork of its rules came to be a more im- 
portant consideration than the rules themselves. So 
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long, however, ns ethical science had to do with the 
practical regimen of conduct, it was more or lees 
saturated with Roman law. Like all the great sub- 
jects of modern thought, it was originally incorpora- 
ted with theology. The science of Moral Theology, 
as it was at first called, and as it is still designated 
by the Roman Catholic divines, was undoubtedly 
constructed, to the full knowledge of its authors, by 
taking principles of conduct from the system of the 
Church, and by using the language and methods of 
jurisprudence for their expression and expansion. 
While this process went on, it was inevitable that 
jurisprudence, though merely intended to be the 
vehicle of thought, should communicate its colour to 
the thought itself. The ting^ received through con- 
txvct with legal conceptions is perfectly perceptible 
in the earliest ethical literature of the modern world, 
aud it is evident, I think, that the Law of Contract, 
based as it is on the complete reciprocity and indis- 
soluble connection of rights and duties, has acted as 
a wholesome corrective to the predispositions of 
writers who, if left to themselves, might have ex- 
clusively viewed a moral obligation as the public 
duty of a citizen in the Civitas Dei. But the amount 
of Roman Law in moral theology becomes sensibly 
smaller at the time of its cultivation by the great 
Spanish moralists. Moral theology, developed by 
the juridical method of doctor commenting on doctor, 
provided itself with a phraseology of its own, and 
Aristotelian peculiarities of reasoning and expres- 
22 
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Sion, imbibed doubtless in great pai-t from the Dis- 
putations on Morals in the academical schools, take 
the place of that special turn of thought and speech 
which can never be mistaken by any person conver- 
sant with the Koman law. If the credit of the 
Spanish school of moral theologians had continued, 
the juridical ingredient in ethical science would have 
been insignificant, but the use made of their conclu- 
sions by the next generation of Homan Catholic 
writers on these subjects almost entirely destroyed 
their infiuence. Moral Theology, degraded into 
Casuistry, lost all interest for the leaders of Euro- 
pean speculation; and the new science of Moral 
Philosophy, which was entirely in the hands of the 
Protestants, swerved greatly aside from the path 
which the moral theologians had followed. The 
effect was vastly to increase the infiuence of Homan 
law on ethical inquiry. 

“Shortly* after the Heformation, we find two 
great schools of thought dividing this class of sub- 
jects between them. The most infiuential of the 
two was at first the sect or school known to us as the 
Casuists, all of them in spiritual communion with 
the Homan Catholic Church, and nearly all of them 
affiliated to one or other of her religious orders. On 
the other side were a body of writers connected with 
each other by a common intellectual descent from 
the great author of the treatise De Jure Belli et 

*The pas8Age quoted is transcribed, with siight alterations, from 
a paper oontributed by the author to tlie Oamhridgd Euay» for 1850. 
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Pads, Ilago Grotius. Almost all of the latter were 
adherents of the Reformation ; and though it cannot 
be said that they were formally and avowedly at 
conflict with the Casuists, the origin and object of 
their system wera nevertheless essentially different 
from those of Casuistry. It is necessary to call at- 
tention to this difference, because it involves the 
question of the influence of Roman law on that de- 
partment of thought with which both systems are 
concerned. The book of Grotius, though it touches 
questions of pure Ethics in every page, and though 
it is the parent immediate or remote of innume- 
rable volumes of formal morality, is not, as is well 
known, a professed treatise on Moral Philosophy ;_it 
is an atteiiq)t to determine the Law of Nature, or 
Natural Law . Now, without entering upon the 
question, wdicther the conception of a Law Natural 
be not exclusively a creation of the Roman juriscon- 
sults, we may lay down that, even on the admission 
of Grotius himself, the dicta of the Roman jurispru- 
dence as to what parts of known positive law must 
be taken to be parts of the Law of Nature, are, if 
not infallible, to l)C received at all events with the 
profoundest resjwct. Hence the system of Grotius 
is implicated with Roman law at its very foundation, 
and this connection rendered inevitable — what the 
legal training of the writer would perhaps have en- 
tailed without it — the free employment in every 
paragraph of technical phraseology, and of modes 
of reasoning, defining, and illustrating, which must 
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sometimes conceal the sense, and almost always the 
force and cogency, of the argument from the reader 
who is unfamiliar with the sources whence they have 
been derived. On the other hand. Casuistry bor - 
rows little from Roman law, and the views of mo - 
ralitj_ contended for ha^ not hing whatever in com- 
mon with the underteking of Grotin s. All that 
philosophy of right and wrong which has become 
famous, or infamous, under the name of Casuistry, 
had its origin i n the distinction between Mortal and 
Ven ial sin. A natural anxiety to escape the awful 
consequences of determining a particular act to be 
mortally sinful, and a desire, equally intelligible, to 
assist the Roman Catholic Church in its conflict with 
Protestantism by disburthening it of an inconvenient 
theory, were the motives which impelled the authors 
of the Casuistical philosophy to the invention of an 
elaborate system of criteria, intended to remove 
immoral actions, in as many cases as possible, out of 
the category of mortal offences, and to stamp them 
as venial sins. The fate of this experiment is matter 
of ordinary history. We know that the distino* 
tions of Casuistry, by enabling the priesthood to 
adjust spiritual control to all the varieties of human 
character, did really confer on it an influence with 
princes, statesmen, and generals, unheard of in the 
ages before the Reformation, and did really con- 
tribute largely to that great reaction which checked 
and narrowed the flrst successes of Protestantism. 
But beginning in the attempt, not to establish, but 
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to evade — not to discover a principle, tut to escape 
a postulate — not to settle the nature of right and 
wrong, but to determine what was not wrong of a 
particular nature, — Casuistry went on with its dex- 
terous refinements till it ended in so attenuating the 
moral features of actions, and so belying the moral 
instincts of our being, that at length the conscience 
of mankind rose suddenly in revolt against it, and 
consigned to one common ruin the system and its 
doctors. The blow, long pending, was finally struck 
in the Provitwial Letters of Pascal, and since the 
appearance of those memorable Papers, no moralist 
of the smallest influence or credit has ever avowedly 
conducted his speculations in the footsteps of the 
Casuists. The whol e fi eld of ethical scien ce wa s 
thus le f t a t J^he exclusive command of the writere 
who followed G rotius ; an d it s till exhibits in an ex - 
traordinary degree the traces of ^at entanglement 
with Koman law which is sometimes imputed as a 
fault, and sometimes the highest of its recommenda- 
tions, to the Grotian theory. ^lany inquirers since 
Grotiiis’s day have modified his principles, and many, 
of course, since the rise of the critical philosophy, 
have quite deserted them ; but even those who have 
departed most widely from his fundamental assump- 
tions have inheriU'd much of his method of state- 
ment, of his train of thought, and of his mode of 
illustration ; and these have little meaning and no 
point to the pei-son ignorant of Roman jurispru- 
dence,” 
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I have already said that, with the exception of 
the physical sciences, there is no walk of knowledge 
which has been so slightly affected by Roman law 
as Metaphysics. The reason is that discussion on 
metaphysical subjects has always been conducted in 
Greek, first in pure Greek, and afterwards in a dia- 
lect of Latin expressly constructed to give expression 
to Greek conceptions. The modern languages have 
only been fitted to metaphysical inquiries by adopt- 
ing this Latin dialect, or by imitating the process 
which was originally followed in its formation. The 
source of the phraseology which has been always 
employed for metaphysical discussion in modern 
times was the Latin translations of Aristotle, in 
which, whether derived or not from Arabic versions, 
the plan of the translator was not to seek for analo- 
gous expressions in any part of Latin literature, but 
to construct anew from Latin roots a set of phrases 
equal to the expression of Greek philosophical ideas. 
Over such a process the terminology of Roman law 
can have exercised little influence ; at most, a few 
Ijatin law terms in a transmuted shape have made 
their way into metaphysical language. At the same 
time it is worthy of remark that whenever the prob- 
lems of metaphysics are those which have been most 
strongly agitated in Western Europe, the thought, 
if not the language, betrays a legal parentage. Few 
things in the history of speculation are more im- 
pressive than the fact tha t no Greek-speaking peop le 
has ever felt iteelf seriously perplexed by t he gre at 
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qaeation of Free- will an d Necessity. I do not pre- 

tend to oSer miy summary explanation of this, bat 
it does not seem an irreleyant BSggtggtiqnjthat neit her 
tlm Greeks, nor any society speaking a nd t hinking 
Jn their language, evershowedjthe sinaJlwt capacitor 
for producing a philosoph y of law. jLegal science 
is a Ro man creation, and the p roblem of Free-will 
arises -w hen we co ntem p late a metaphysical concep- 
tion under a leg al aspect . How came it to be a 
question whether invariable sequence was identica l 
with nec e ssary connection ? I can only say that the 
tendency of Roman law, which became stronger as 
it advanced, was to look upon legal consequences as 
united to legal causes by an inexorable necessity, a 
tendency most markedly exemplified in the defini- 
tion of Obligation which I have repeatedly cited. 
Juris vinculum quo necessitate adstringimur olicu- 
jus solvendao rci.” 

But the problem of Free-will was theological be- 
fore it became philosophical, and, if its terms have 
been affected by jurisprudence, it will be because 
Jurisprudence has made itself felt in Theology.' The 
great point of inquiry which is hero suggested has 
never been satisfactorily elucidated. What has to bo 
determined, is whether jurisprudence has ever served 
ns the medium through which theological principles 
have been viewed ; whether, by supplying a peculiar 
language, a peculiar mode of reasoning and a pecu- 
liar solution of many of the problems of life, it has 
ever opened new channels in which theological spec- 
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ulation conld flow out and expand itself. For the 
purpose of giving an answer it is necessary to recol- 
lect what is already agreed upon by the best writers 
as to the intellectual food which theology firet assi- 
milated. It is conceded on all sides that the earliest 
language of the Christian Church was Greek, and 
that the problems to which it first addressed itself 
were those for which Greek philosophy in its later 
forms had prepared the way. Greek metaphysical 
literature contained the sole stock of words and 
ideas out of which the human mind could provide 
itself with the means of engaging in the profound 
controversies as to the Divine Pei-sons, the Divine 
Substance, and the Divine Natures. The Latin lan- 
guage and the meagre Latin philosophy were quite 
unequal to the undertaking, and accordingly the 
Western or Latin speaking provinces of the Empire 
adopted the conclusions of the East without disput- 
ing or reviewing them. “ Latin Christianity, ” says 
Dean Milman, “ accepted the creed which its narrow 
and barren vocabulary could hardly express in ade- 
quate terms. Yet, throughout, the adhesion of Home 
and the West was a passive acquiescence in the dog- 
matic system which had been wrought out by the 
profounder theology of the Eastern divines, rather 
than a vigorous and original examination on her part 
of those mysteries. The Latin Church was the scholar 
as well as the loyal partisan of Athanasius.” But 
when the separation of East and West became wider, 
and the Latin-speaking Western Empire began to 
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live with an intellectual life of its own, its deference 
to the East was all at once exchanged for the agitor 
tion of a number of questions entirely foreign to 
Eastern speculation. “ While Greek theology ( Mil- 
man, Lalin Christianity^ Preface, 5 ) went on defi- 
ning with still more exquisite subtlety the Godhead 
and the nature of Christ ” — “ while the interminable 
controversy still lengthened out and cast forth sect 
after sect from the enfeebled community ” — the 
Western Church threw itself with passionate ardour 
into a new order of disputes, the same which from 
those days to this have never lost their interest for 
any family of mankind at any time included in the 
I,4itin communion. The nature of Sin and its transmis- 
sion by inheritance — the debt owed by man and its 
vicarious satisfaction — the necessity and sufiiciency 
of the Atonement — above all the apparent antago- 
nism between Free-will and the Divine Providence — 
these were points which the West began to debate 
as ardently as ever the East had discussed the arti- 
cles of its more special creed. Why is it then that 
on the two sides of the line which divides the Greek- 
8]>eaking from the Latin-speaking provinces there lie 
two classes of theological problems so strikingly dif- 
ferent from one another? The historians of the 
Church have come close ujwn the solution when they 
remark that the new pr oblems were more “ practi - 
cal,” less absolutely specul ative , than t hose which 
h^ torn intern Christianity but none of 

them, BO far as I am aware, has quite reached it. I 
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affirm without liesitation that the difference between 
the two tlieological aystema is accounted for by the 
fact that, in passing from the East to the West, theo- 
logical pecul ation had passed from a climate of Greek 
metaphysics to a cl i mate of Roman l aw. For some 
centuries before these controvei-sies rose into over- 
wlielraing importance, all the intellectnal activity of 
the Western Romans had been expended on juris- 
prudence exclusively. They had been occupied in 
applying a peculiar set of principles to all combina- 
tions in which the circumstances of life are capable 
of being arranged. No foreign puisuit or taste call- 
ed off their attention from this engrossing occupa- 
tion, and for carrying it on they possessed a vocabu- 
lary as accurate as it was copious, a strict method of 
reasoning, a stock of general propositions on conduct 
more or less verified by experience, and a rigid moral 
philosophy. It was impossible that they should not 
select from the questions indicated by the Christian 
records those which had some affinity with the or- 
der of speculations to which they were accustomed, 
and that their manner of dealing with them should 
borrow something from their forensic habits. Al- 
most everybody who has knowledge enough of Ro- 
man law to appreciate the Roman penal system, the 
Roman theory of the obligations established by Con- 
tract or Delict, the Roman view of Debts and of the 
modes of incurring, extinguishing, and transmitting 
them, the Roman notion of the continuance of indi- 
vidual existencee by Universal Succession, may be 
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trusted to say whence arose the frame of mind to 
which the problems of Western theology proved so 
congenial, whence came the phraseology in which 
these problems were stated, and whence the descrip- 
tion of reasoning employed in their solution. It 
most only be recollected that the Roman law which 
had worked itself into Western thought was neither 
the archaic system of the ancient city, nor the prun- 
ed and curtailed jurisprudence of the Byzantine Em- 
perors ; still less, of course, was it the mass of roles, 
neai’ly buried in a parasitical overgrowth of modern 
speculative doctrine, which passes by the name of 
Modern Civil Law. I only speak of that philosophy 
of jurisprudence, wrought out by the great juridical 
thinkers of the Antonine age, which may still be 
partially reproduced from the Pandects of Justinian, 
a system to which few faults can bo attributed ex- 
cept perhaps that it aimed at a higher degree of ele- 
gance, certainty, and precision than human affairs 
will permit to the limits within which human laws 
seek to confine them. 

It is a singular result of that ignorance of Roman 
law which Englishmen readily confess, and of which 
they arc sometimes not ashamed to boast, that many 
English writers of note and credit have been led by 
it to put forward tlie most untenable of paradoxes 
concerning the condition of human intellect during 
the Roman empire. It has l>een constantly asserted, 
as unhesitatingly as if there were no temerity in ad- 
vancing the proposition, that from the close of the 
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Augustan era to the general awakening of interest 
on the points of the Christian faith, the mental ener- 
gies of the civilised world were smitten with a para- 
lysis. Now there are tw o subje cts of thoug ht — the 
only two perhaps with the exception of physical 
science — which are able to give employment to all 
the powers and capacities which the mind possesses. 
One of t hem i s Metaphysical inquiry, which know s 
no l imits so long as th e mind is satisfied to w ork o n 
itself ; the other is Law, which is as extensive as th e 
c oncerns of mankind. It happens that, during the 
very period indicated, the Greek-speaking provinces 
were devoted to one, the Latin-speaking provinces 
to the other, of these studies. 1 say nothing of the 
fruits of speculation in Alexandria and the East, but 
I confidently affirm that Rome and the West had an 
occupation in hand fully capable of compensating 
them for the absence of every other mental exercise, 
and I add that the results achieved, so far as wo 
know them, were not unworthy of the continuous 
and exclusive labor bestowed on producing them. 
Nobody except a professional lawyer is perhaps in 
a position completely to understand how much of 
the intellectual strength of individuals Law is capable 
of absorbing, but a layman has no difficulty in com- 
prehending why it was that an unusual share of the 
collective intellect of Rome was engrossed by juris- 
prudence. “ The proficiency * of a given commuui- 

* Cambridge J^aye, 1806. 
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ty in jurisprudence depends in the long run on the 
same conditions as its progress in any other line of 
inquiry ; and the chief of these are the proportion 
of the national intellect devoted to it, and the length 
of time during which it is so devoted. Now, a com- 
bination of all the causes, direct and indirect, which 
contribute to the advancing and perfecting of a 
science continued to operate on the jurisprudence of 
Home through the entire space between the Twelve 
Tables and the severance of the two Empires, — and 
that not irregularly or at intervals, but in steadily 
increasing force and constantly augmenting number. 
We should reflect that the earliest intellectual exer- 
cise to which a young nation devotes itself is the 
study of its laws. As soon as th e mind makes its fii-st 
towards generali s atio n, the c oncerns 
eyery-da3r_life jire the firat to pr ess for inclusion 
. within general rul es and comprehensive formulas . . 
The popularity of the pursuit on which all the ener- 
gies of the young commonwealth are bent is at the 
outset unbounded ; but it ceases in time. The mo- 
nopoly of mind by law is broken down. Tlie crowd 
at the morning audience of the great Roman juriscon- 
sult lessens. The students are couutcd by hundreds 
instead of thousands in the English Inns of Court. 
Art, Literature, Science, and Politics, claim their 
share of the national intellect ; and the practice of 
jurisprudence is confined within the circle of a profes- 
sion, never indeed limited or insignificant, but at- 
tracted as much by the I’ewards as by the intrinsic 
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recommendations of their science. This succession 
of changes exhibited itself evenmore strikingly in 
Rome than in England. To the close of the Republic 
the law was the sole field for all ability except the 
special talent of a capacity for generalship. But a 
new stage of intellectual progress began with the Au- 
gustan age, as it did with our own Elizabethan era. 
We all know what were its achievements in poetry 
and prose ; but there are some indications, it should 
be remarked, that, besides its cffiorescence in orna- 
mental literature, it was on the eve of throwing out 
new aptitudes for conquest in physical science. Here, 
however, is the point at which the histoiy of mind in 
the Roman States ceases to be parallel to the routes 
which mental progress has since then pursued. The 
brief span of Roman literature, strictly so called, was 
suddenly closed under a variety of infiuences, which 
though they may partially be traced, it would be im- 
proper in this place to analyse. Ancient intellect 
was forcibly thrust back into its old courses, and law 
again became no less exclusively the proper sphei*e 
for talent than it had been in the days when the Ro- 
mans despised philosophy and poetry as the toys of a 
childish race. Of what nature were the external in- 
ducements which, during the Imperial period, tended 
to draw a man of inherent capacity to the pursuits of 
the jurisconsult may best be understood by consider- 
ing the option which was practically before him in 
the choice of a profession. He might become a 
teacher of rhetoric, a commander of frontier-posts, or 
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a professional writer of panegyrics. The only other 
walk of active life which was open to him was the 
practice of the law. Through iAal lay the approach 
to wealth, to fame, to office, to the council-chamber of 
the monarch — it may be to the very throne itself. 

The premium on the study of jurisprudence was 
so enormous that there were schools of law in every 
port of the Empire, even in the very domain of 
Metaphysics. But, though the transfer of the seat 
of empire to Byzantium gave a perceptible impetus 
to its cultivation in the East, jurisprudence never 
dethroned the pursuits which there competed with 
it Its language was Latin, an exotic dialect in the 
Eastern half of the Empire. It is only of the West 
that we can lay down that law was not only the 
mental food of the ambitious and aspiring, but the 
sole aliment of all intellectual activity. Greek phi- 
losophy had never been more than a transient fash- 
ionable ta.ste with the educated class of Rome itself, 
and when the new Eastern capital hatl l)een created, 
and the Empire subsequently divided into two, the 
div’orce of the Western provinces from Greek spec- 
ulation, and their exclusive devotion to jurispru- 
dence, l>ccame moi-e decided than ever. As soon 
then as they ceased to sit at the feet of the Greeks 
and began to ponder out a theology of their own, 
the theology proved to be permeated with forensic 
ideas and couched in a forensic phraseology. It is 
cci tain that this substratum of law in Western the- 
ology lies exceedingly deep. A new set of Greek 
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theories, the Aristotelian philosophy, made their 
way afterwards into the West, and almost entirely 
buried its indigenous doctrines. But when at the 
Reformation it partially shook itself free from their 
influence, it instantly supplied their place with Law. 
It is difficult to say whether the religious system of 
Calvin or the religious system of the Arminians has 
the more markedly legal character. 

The vast influence of this specific jurisprudence 
of Contract produced by the Romans upon the cor- 
responding department of modern Law belongs 
rather to the history of mature jurisprudence than 
to a treatise like the present. It did not make itself 
felt till the school of Bologna founded the legal 
science of modern Europe. But the fact that the 
Romans, before their Empire fell, had so fully de- 
veloped the conception of Contract becomes of im- 
• portance at a much earlier period than this. Feu- 
dalism, I have repeatedly asserted, was a compound 
of archaic barbarian usage with Roman law; no 
other explanation of it is tenable, or even intelligi- 
ble. The earliest social forms of the feudal period 
differ in little from the ordinary associations in which 
the men of primitive civilisations are everywhere 
seen united. A Fief was an organically complete 
brotherhood of associates whose proprietary and 
personal rights were inextricably blended together. 
It had niuch in common with an Indian Village Com- 
munity and much in common with a Highland clan. 
But still it presents some phenomena which we never 
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find in the associations which are spontaneously 
formed by beginners in civilisation. True archaic 
comm uniti es are held to gethe r not by express rules, 
Jmt_ by _ 8enti_raentL .pr^ we. should perh aps say, by 
instinct ; and new comei-s into th e brotherhood are 
b rought with in the r ange of this insti nct by falsely 
pretending to share in the b loo d- r elationship from . 
which it natura lly springs. But the earliest feudal 
communities were neither bound together by mere 
sentiment nor recruited by a fiction. Tlie tie which 
united them was Ck»ntract, and they obtained new 
associates by contracting with them. The relation 
of the lord to the vassals had originally been settled 
by express engagement., and a person wishing to 
engraft himself on the brotherhood by comviendaiion 
or infeudation came to a distinct understanding ns 
to the conditions on whicli ho was to be admitted. 
Jt i s therefore the spliero occupied in tlicm by Con* 
tract whjeh. principally distitiguishes .the feudal ifu 
stit ution s fi^m tlm un adulterated usages of primitive 
races . The l or d had many of tlic charnct cristica of 
a patri a rchal chie ftain, but his |)rerotralive wits lim - 
ited b y a var i ety of settle d cu stoms traceable to th e 
expi’c^ condition s w h ich had been a greed upon 
when the infe uda tion took place. Hence flow the 
chief differences which forbid us to class the feudal 
societies with true archaic communities. _ They 
were much more durable and much mo various; 
more durable, because express rules are je^ ^ 
struc tible th an inst inctive habits, and joipre va rious, 
23 
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.beca nse the contracts on which they were founde d 
were adjusted to th e minutest cir cumstances an d 
jv^es of ,tbe .person.^ .w)lQ. s urrendered or grante d 
. aw ay tbeir lands. This last consideration may serve 
to indicate bow greatly the vulgar opinions current 
among us as to the origin of modern society stand in 
need of revision. It is often said that the irregular 
and various contour of modern civilisation is due to 
the exuberant and erratic genius of the Germanic 
races, and it is often contrasted with the dull 
routine of the Roman Empire. The truth is that 
the Empire bequeathed to modern society the legal 
conception to which, all this irregularity is attribu- 
table ; if the customs and institutions of barbarians 
have one characteristic more striking than another 
it is their extreme uniformity. 
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TUB BARLT mSTORT OF DBUCT ABD CBIMB. 

Tire Teutonic Codes, including those of our Anglo- 
Saxon ancestors, are the only bodies of archaic secu- 
lar law which have come down to us in such a state 
that we can form an exact notion of their original 
dimensions. Although the extant fragments of 
Roman and Hellenic codes sufllce to prove to us 
their general character, there does not remain enough 
of them for 08 to be quite sure of their precise mag- 
nitude or of the proportion of their parts to each 
other. But still on the whole all the known collec- 
tions of ancient law are characterised by a feature 
which broadly distinguishes them from systems of 
mature jurisprudence. The proportion of criminal 
to civil law is exceedingly different. In the German 
codes, the civil part of the law has trifling dimen- 
sion s as comp ared with the criminal. The traditions 
which speak of the sanguinary penalties inflicted by 
the code of Draco seem to indicate that it had the 
same characteristic. In the Twelve Tables alone. 
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prodaced by a society of greater legal genius and at 
first of gentler manners, the civil law has something 
like its modem precedence ; but the relative amount 
of space given to the modes of redressing wrong, 
though not enormous, appears to have been large. 
It m ay be laid dow n, I think, that the more archai c 

mi nuter is its penal leg is- 
lation. The phenomenon has often been observed, 
and has been explained, no doubt to a great extent 
correctly, by the violence habitual to the communi- 
ties which for the first time reduced their laws to 
writing. Tlie legislator, it is sai d, proportioned the 
divisions of his work to the frequency of a certain 
class of incidents in barbarian life, I imagine, how- 
ever, that this account is not quite complete. It 
should be recollected that the comparative barren- 
ness of civil law in archaic collections is consistent 
with those other characteristics of ancient jurispru- 
dence which have been discussed in this treatise. 
Nine-tenths of the civil part of the law practised by 
civilised societies are made up of the Law of Persons, 
of the Law of Property and of Inheritance, and of 
the Law of Contract. But it is plain that all these 
provinces of jurisprudence most shrink within nar- 
rower boundaries, the nearer we make our approaches 
to the infancy of social brotherhood. The Law of 
Peraons, which is nothing else than the Law of 
Status, will be restricted to the scantiest limits as 
long as all forms of status are merged in common 
subjection to Paternal Power, as long as the Wife 
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has no rights against her Husband, the Son none 
agtunst his Father, and the infant Ward none against 
the Agnates who are his Guardians. Similarly, the 
rules relating to Property and Succession can never 
be plentiful, so long as land and goods devolve within 
the family, and, if distributed at all, are distributed 
inside its circle. But the greatest gap in ancient 
civil law will always be caused by the absence of 
Contract, which some archaic codes do not mention 
at all, while others significantly attest the immatu- 
rity of the moral notions on which Contract depends 
by supplying its place with an elaborate jurispru- 
dence of Oaths. There are no corresponding reasons 
for the poverty of penal law, and accordingly, even 
if it be hazardous to pronounce that the childhood 
of nations is always a period of ungoverned violence, 
we shall still bo able to understand why the modem 
relation of criminal law to civil should be inverted 
in ancient codes. 

I have spoken of primitive jurisprudence as 
giving to criminal law a priority unknown in a later 
age. The expression has been nsed for convenience, 
but in fact the in8j>ection of anc ient codes shows t hat 
the law which tb^ exhibit in u nusual quantities 
is not true crimi nal law . All civilised sys te ms ag ree 
in drawing a distinction between offen ces against the 
^tate or Community and offences ag ainst the lodi- 
y^idual, a^_the two jclasses of injuries, thus kept 
apart, I may here, wjlliout pretendi ng that the term s 
have always been employe d consistently in jur isprn - 
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jdence, call Crimes nnd Wrongs, criming oxidi ddic ta. 

e penal La w of ancient communiti es i8 n ot 
the la w o f Crimes; it i a the J aw of ^VVongs, or, ^ 
use the English technical word, of Tort3._ The per- 
son injured proceeds against the wrong-doer by an 
ordinary civil action, and recovers compensation in 
the shape of money-damages if he succeeds. If the 
Commentaries of Gains be opened at the place where 
the writer treats of the penal jurisprudence founded 
on the Twelve Tables, it will be seen that at the 
head of^ the civil wr ongs recognis ed by the Roman 
law stood Furtum or Theft. Offences which we are 
accustomed to regard exclusively ns crimes are ex- 
clusively treated as torts, and not theft only, but 
assault and violent robbery, are associated by the 
juriscousult with trespass, libel and slander. All 
alike gave rise to an Obligation or vinculum juris, 
and were all requited by a payment of money. This 
peculiaiity, however, is most strongly brought out 
in the consolidated Laws of the Germanic tribes. 
Without an exception they describe an immense 
system of money compensations for homicide, and 
with few exceptions, as large a scheme of compensa- 
tion for minor injuries. “ Under Anglo-Saxon law,” 
writes Mr. Kemble (^Anglo-Saxons, i. 177), “a sum 
was placed on the life of every free man, according 
to his rank, and a corresponding sum on every wound 
that could be inflicted on his person, for nearly every 
injury that could be done to his civil rights, honour 
or peace ; the sum being aggravated according to 
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adventitious circumstances.” These compositions 
are evidently regarded as a valuable source of in- 
come ; highly complex rules regulate the title to 
them and the responsibility for them ; and, as I have 
already had occasion to state, they often follow a 
very peculiar line of devolution, if they have not 
been acquitted at the decease of the peiaon to whom 
they belong. If therefore the criterion of a delict , 
wrong, or tort be that the person w ho suffers it, and 
not the State, is concei ved to be wronged, it may be 
asserted that in t he inf ancy of jurisprud ence the 
^tizen depen ds for protection against violence or 
fraud not on the Law of Crime but on the Law o f 
fort 

Torts then are copiously enlarged upon in primi- 
tive jurisprudence. It must be added that Sins are 
known to it also. Of the Teutonic codes it is almost 
unnecessary to make thb assertion, because those 
codes, in the form in which we have received them, 
were compiled or recast by Christian legislators. 
But it is also true that the non-Christian bodies of ar- 
chaic law entail penal consequences on certain classes 
of acts and on certain classes of omissions, as be- 
ing violations of divine jurisprudence and commands. 
The law administered at Athens by the Senate of 
Areopagus was probably a special religious code, and 
at Rome, apparently from a very early period, the 
Pontifical jurisprudence punished adultery, sacrilege, 
and perhaps rauiiler. There were therefore in the 
Athenian and in the Roman States laws punishing 
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sins. There were also laws punishing torts. The con- ’ 
ception ofoflFence against God produced the firet class 
of ordinances ; the conception of offence against one’s 
neighbour produced the second ; but the idea of of- 
fence against the State or aggregate community did 
not at first produce a true criminal jurisprudence. 

Yet it is not to be supposed that a conception 
BO simple and elementary as that of wrong done to 
the State was wanting in any primitive society. It 
seems rather that the very distinctness with which 
this conception is realised is the true cause which at 
first prevents the growth of a criminal law. At all 
events, when the Homan community conceived itself 
to be injured, the analogy of a personal wrong re- 
ceived was carried out to its consequences with abso- 
lute literalness, and the State avenged itself by a 
single act on the individual wrong-doer. The resul t 
. was that, in th e infancy of the commonwealth, ever y 
offence vitally touching its s ecur i ty or its inter ests 
was punished by a sep arate enactment of the l e gis la- 
ture. And this is the earlies t conception of a crime n 
or Crim e — an act involving s uch hi gh issues that the 
State, instead of lea ving it s c ognisa nce to the civ il 
_tribunal or t he re ligious court, dire cted a special 
law or priviU^xum gainst thejperpetrator. Every 
indictment therefore took the form of a bill of pains 
and penalties, , an d the trial of a criminal was a 
proceeding wholl y ex traordinary, wholly irregula r, 
wjiqlly indepen dent o f settled ru le s and fixed co n- 
ditions. Consequently, both for the reason that the 
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• tribomil dispensing justice was the sovereign State 
itself, and also for the reason that no classification of 
the acts prescribed or forbidden was possible, there 
was not at this epoch any Law of crimes, any 
criminal jurisprudence. The procedure was identb 
cal with the forms of passing an ordinary statute ; it 
was set in motion by the same persons and conduct- 
ed with precisely the same solemnities. And it is to 
be observed that, when a regular criminal law with 
an apparatus of Courts and officers for its administra- 
tion had afterwards come into being, the old pro- 
cedure, as might be supposed from its conformity 
with theoiy, still in strictness remained practicable ; 
and, much as i*esort to such an expedient was dis- 
credited, the people of Rome always retaine d th e 
_power of punishing by a^jecial law 
its majesty. The classical scholar does not require 
to be reminded that in exactly the same manner the 
Athenian Bill of Fains and Penalties, or liaayytXta, 
survived the establishment of regular tribunals. It 
is known too that whe n the free men of the Teu tonic 
races assemble d for l egislation, t hey also claimed au- 
thority to punish o ffenc es of peculiar blackness or 
perpetrated by criminals o f exalted station . Of this 
nature was the criminal jurisdiction of the Anglo- 
Saxon Witenagemot. 

It may be thought that the difference which I 
have asseilcd to exist between the ancient and mod- 
ern view of penal law has only a verbal existence. 
The community, it may be said, besides interposing 
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to punish crimes legislatively, has from the earliest 
times interfered by its tribunals to compel the wrong- 
doer to compound for his wrong, and if it does this, 
it must always have supposed that in some way it 
was injured through his offence. But, however rig- 
orous this inference may seem to us now a-days, it is 
very doubtful whether it was actually drawn by the 
men of primitive antiquity. How little the notion of 
injury to the community had to do with the earliest 
interferences of the State through its tribunals, is 
shown by the curious circumstance that in the oi-igi- 
nal administration of justice, the proceedings were 
a close imitation of the series of acts which were 
likely to be gone through in private life by persons 
who were disputing, but who afterwards suffered 
their quarrel to be appeased. Tlie magistrate care- 
fully simulated the demeanour of a private arbitrator 
casually called in. 

In order to show that this statement is not a 
mere fanciful conceit, I will produce the evidence on 
which it rests. Very far the most ancient judicial 
proceeding known to us is the Legis Actio Sacra- 
menti of the Koraans, out of which all the later Ro- 
man law of Actions may be proved to have grown. 
Gaius carefully describes its ceremonial. Unmeaning 
and grotesque ns it appeals at first siglit, a little at- 
tention enables us to decipher and interpret it. 

The subject of litigation is supposed to be in 
Cour t. If it is moveable, it is actually there. If it 
be immoveable, a fragment or sample of it is brought 
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in its place ; land, for instance, is represented by a 
clod, a house by a single brick. In the example 
selected by Gains, the suit is for a slave. The pro- 
ceeding begins by the plaiutifTs atlvancing with a 
rod, which as Gains expressly tells, symbolised a 
spear. lie lays hold of the slave and asserts a right 
to him with the words, “ Ilunc ego hominem ex Jure 
Quiritium meum e-sse dico secundum &uam causam 
sicut dixt; ” and then saying, “ I^'ce tibi Vindiclam 
imposui^ ” he touches him with the spear. The defen- 
dant goes through the same series of acts and 
gestures. On this the Prrotor intervenes, and bids 
the litigants rela.x their hold, “ Miltite amho homi- 
nem J They obey, and the pluintilT demands from 
the defendant the reason of his interference, “ Pos- 
tido anne dicas qud ex catisA vindicaveris,''' a ques- 
tion which is replied to by afresh assertion of right, 

“ Jus peregi sicut vindictam imposui.'' On this, the 
first claimant offers to stake a sum of money, called 
a Sacramentuin, on the justice of his own case, 

“ Quando tu injurui provocasti, D wris Sacramento 
te jv'ovoco, ” and the defendant, in the phrase, “ Sim- 
iliter ego fe, ” accepts the wager. The subsequent 
proceeding were no longer of a formal kind, but it is 
to be observed that the Pitetor took security for the 
Sacrameutum. which always went into the coff e rs of 
the State. 

Such was the necessaiy preface of every ancient 
Roman suit. It is impossible, I think, to refuse as- 
sent to the suggestion of those who see in it a dra- 
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matization of the origin of Justice. Two armed me n 
are w ranglin g about s ome disputed pro perty. Th e 
JPrffitor, mr pietute gravia^ ha p pe ns to he going by 
and in terp oses to stop t he contest . The disputant s 
^ state thei r case to him, and agree tha t he shall arbi- 
tra te betw ee n them^ it being arr ange d that the los er^ 
besides resigni ng the su bject of the qu arrel, shall p ay 
a sum of money to the umpire a s a remunerat ion 
for his trouble and loss of time . This interpretation 
would be less plausible than it is, were it not that, 
by a surprising coincidence, the ceremony described 
by Gains as the imperative course of proceeding in a 
Legis Actio is substantially the same with one of 
the two subjects which the God Hephaestus is de- 
scribed by Homer as moulding into the First Com- 
partment of the Shield of Achilles. In the Homeric 
trial-scene, the dispute, as if expressly intended to 
bring out the characteristics of primitive society, is 
not about property but about the composition for a 
homicide. One person averts that he has paid it, 
the other that he has never received it. The point 
of detail, however, which stamps the picture as the 
counterpart of the archaic Roman practice is the re - 
war d designed for the judges. Two talents of gold 
lie in the middle, to be given to him who shall ex- 
plain the grounds of the decision most to the satis- 
faction of the audience. The magnitude of this sum 
as compared with the trifling amount of the Sacra- 
mentum seems to me indicative of the difference be- 
tween fluctuating usage and usage consolidated into 
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law. The scene introduced by the poet as a striking 
and characteristic, but still only occasional, feature 
of city-life in the heroic age has stiffened, at the 
opening of the history of civil process, into the reg- 
ular, ordinary formalities of a lawsuit. It is natur al 
tli erefore that in t he Legis Ac tio the remuneration 
jof_the Judge ^mulc^be reduced to a reasonab le sum , 
_and tlia^, instep of b eing a djudged to one of a num- 
ber o f arbitrators by popular acclamation, it shou ld 
be p aid as a matter of coume to Uie^Stote which the 
Pnetor r epr esents . But that the incidents described 
so vividly by Homer, and by Gains with even more 
than the usual crudity of technical language, have 
substantially the same meaning, I cannot doubt ; and, 
in conBrmation of this view it may be added that 
many observers of the earliest judicial usages of mod- 
ern Europe have remarked that the fines inflicted by 
Courts on offenders were originally sacrament a. The 
State did not take from the defendant a compo^ion_ 
for any wrong supposed to be done to .itself, but_ 
< claimed a share in the compensation awarde^to the 
pla intiff simply m _th e^ fai r_ price of its tim e an d 
troubl e. Mr. Kemble expressly assigns this charac- 
ter to the Anglo-Saxon hannum or fredum. 

Ancient law furnishes other proofs that the ear- 
liest administrators of justice simulated the probable 
acts of persons engaged in a private quarrel. In 
settling the damages to be awarded, they took as 
their guide the measure of vengeance likely to be 
exacted by an aggrieved person under the circum- 
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stances of the case. This is the true explanation of 
the very diiferent penalties imposed by ancient law 
on offenders caught in the act or soon after it and on 
offenders detected after considerable delay. Some 
strange exemplifications of this peculiarity are sup- 
plied by the old Roman law of Theft. The Laws 
of the Twelve Tables seem, to have divided Thefts 
into Manifest and Non-Manifest, and to have allotted 
extraordinarily different penalties to the offence ac- 
cording as it fell under one head or the other. The 
Manifest Thief was he who was caught within the 
house in which he had been pilfering, or who was 
taken while making off to a place of safety with the 
stolen goods ; the Twelve Tables condemned him to 
be put to death if he were already a slave, and, if 
he was a freeman, they made him the bondsman of 
the owner of the property. The Non-Manifest 
Thief was he who was detected under any other cir- 
cumstances than those described ; and the old code 
simply directed that an offender of this sort should 
refund double the value of what he had stolen. In 
Gaius’sday the excessive severity of the Twelve Ta- 
bles to the Manifest Thief had naturally been much 
mitigated, but the law still maintained the old princi- 
ple by mulcting him in fourfold the value of the stolen 
goods, while the Non-Manifest Thief still continued 
to pay merely the double. The ancient lawgiver 
doubtless considered that the injured proprietor, if 
left to himself, would inflict a very different punish- 
ment when his blood Avas hot from that with which 
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he would be satisfied when the Thief was detected 
after a considerable interval ; and to this calculation 
the legal scale of penalties was adjusted. The prin- 
ciple is precisely the same as that followed in the 
Anglo-Saxon and other Germanic codes, when they 
suffer a thief chased down and caught with the 
booty to be hanged or decapitated on the spot, 
while they exact the full penalties of homicide from 
anybody who kills him after the pursuit has been 
intermitted. These archaic distinctions bring home 
to us very forcibly the distance of a refined from a 
rude jurisprudence. The modern administrator of 
justice has confessedly one of his hardest tasks before 
him when he undertakes to discriminate between 
the degrees of criminality which belong to offences 
falling within the same technical description. It is 
always easy to sav that a man is ffuilty of njian- 
slau ghter , larceny, or bigamy, but it is joften mo st 

jdiffijcult to pronounce what exteu guilt he 

has incurred, and conseq uent ly what me asu re of 
.pun ishment ^ has deser ved. There is hardly any 
perplexity in casuistry, or in the analysis of motive, 
which we may not be called upon to confront, if 
we attempt to settle such a point with precision ; 
and accordingly the law of our day shows an in- 
creasing tendency to abstain as much as possible 
from laying down positive rules on the subject. In 
France the jury is left to decide whether the oflence 
which it finds committed has been attended by ex- 
tenuating circumstances; in England, a nearly un 
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bounded latitude in the selection of punishments is 
now allowed to the judge; while all States have in 
reserve an ultimate remedy for the miscarriages of 
law in the Prerogative of Pardon, universally lodged 
with the Chief Magistrate. It is curious to observe 
how little the men of primitive times were troubled 
with these scruples, how completely they were per- 
suaded that the impulses of the injured person were 
the proper measure of th e ve ngeance he was ent itled 
to exac t, and ho w literally they imitated the pr ob- 
able rise and fall of his passions in fixing their scale 
of punishmen t. I wish it could be said that their 
method of legislation is quite extinct. There are, 
however, several modem systems of law which, in 
cases of graver wrong, admit the fact of the wrong- 
doer having been taken in the act to be pleaded in 
justification of inordinate punishment inflicted on 
him by the sufferer — an indulgence which, though 
superficially regarded it may seem intelligible, is 
based, as it seems to me, on a very low morality. 

Nothing, I have said, can be simpler than the 
considerations which ultimately led ancient societies 
to the formation of a true criminal jurisprudence. 
The State co nceived itself to be wronged, and the 
Popul ar Assembly struck straight at the offende r 

movement w hich accompanied it s 
legisla ti ve actio n. It is further true of the ancient 
world — though not precisely of the modem, as I 
shall have occasion to point out — that the earliest 
criminal tribunals were merely subdivisions, or com 
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mittees, of the legislature. This, at all events, is 
the conclusion pointed at by the legal history of 
the two great states of antiquity, with tolerable 
clearness in one case, and with absolute distinctness 
in the other, ^e priniitive p enal l aw of At^ ns 
entr usted _the_ castigation j>£joflfences part ly to the 
Arc hons, who seem to hav e punished them as torts , 
jP- Sen^ Areopagus , which pu n- 
ished them as sins. Both jurisdictions were sub- 
stantially transferred in the end to the Ilelissa, the 
High Court of Popular Justice, and the functions of 
the Archons and the Areopagus became cither 
merely ministerial or quite insignificant. But “ He- 
litea” is only an old word for Assembly ; thellclisea 
of classical times was simply the Popular Assembly 
convened for judicial purposes, and the famous 
Dikasterios of Athens were only its subdivisions or 
panels. The corresponding changes which occurred 
at Rome are still more easily interpreted, because 
the Romans confined their experiments to the penal 
law, and did not, like the Athenians, construct pop- 
ular courts with a civil as well as a criminal juris- 
diction. The history of Roman criminal jurispru- 
dence begins with the Old Judicia Populi, at which 
the Kings are said to have presided. These were 
simply solemn trials of great offendei's under legis- 
lative forms. It seems, however, that from an early 
period the Comitia had occasionally delegated its 
criminal jurisdiction to a Quastio or Commission, 
which bore much the same relation to the Assembly 
24 
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■which a Committee of the House of Commons bears 
to the House itself, except that the Roman Commis- 
sioners or Qutestores did not merely repm't to the 
Coraitia, but exercised all poweis which that body 
was itself in the hajiit of exercisin^g, even to the 
passing sentence on the Accused. A Quaistio of 
this sort was only appointed to try a particular 
offender, but there was nothing to prevent two or 
three Quasstiones sitting at the same time ; and it is 
probable that several of them were appointed simul- 
taneously, when several grave cases of wrong to the 
community had occurred together. There are also 
indications that now and then these Qusastioncs ap- 
proached the character of our Standing Committees, 
in that they were appointed periodically, and with- 
out waiting for occasion to arise in the commission 
of some serious crime. The old Qusestores Parri- 
cidii, who are mentioned in connection with transac- 
tions of very ancient date, as being deputed to tiy 
(or, as some take it, to search out and try) all oases 
of parricide and murder, seem to have been appointed 
regularly every year ; and the Duumviri Perduel- 
lionis, or Commission of Two for trial of violent 
injuiy to the Commonwealth, are also believed by 
most writeistohave been named periodically. The 
delegations of power to these Latter functionaries 
bring us some way forwards. Instead of being a p- 
pointed when and a~9 state-offenccs were co mmi tted, 
they had a general, tho ugh a temp orar y jurisdictio n 
■pygr.gMch as might be per petrate d. Our proximity 
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to a regular criminal jurispnidence is also indicated 
by the general terms “Parricidiom” and “Perdnel- 
lio,” which mark the approach to something like a 
classification of crimes. 

The true criminal law did not however come 
into existence till the year b.o. 149, when L. Cal- 
pumius Piso carried the statute known as the Lex 
Calpurnia de Repetundis. The law applied to cases 
Repetundarum Pecuniarum, that is, claims by Pro- 
vincials to recover monies improperly received by 
a Governor-General, but the great and permanent 
importance of this statute arose from its establish- 
ing the first Qusestio Perpetua. A Qaaestio Perpetua 
was & Permanent Commission as opposed to t hose 
which were occasional and to thos e which were tem- 
p orary. It was a regular criminal tribunal, whose 
existence dated from the passing of the statute cre- 
ating it and continued till another statute should 
pass abolishing it Its members were not specially 
nominated, as were the members of the older Quoss- 
tiones, but provision was made in the law consti- 
tuting it for selecting from particular classes the 
judges who wdre to officiate, and for renewing them 
in conformity with definite rules. The offences of 
which it took cognisance were also expressly named 
and defined in this statute, aud the new Quaestio 
had authority to try and sentence all persons in 
future whose acts should fall under the definitions 
of crime supplied by the law. It was therefore a 


Digitized by Google 



872 


niSTORY OF CRIMINAL LAW. 


OIIAP. X. 




regnlnr criminal judicature, administering a true 
criminal jurisprudence. 

The primitive history of criminal law divide 
itself therefore into four stages. Understanding 
, 5 ^ that the conception of Cnme. as distinguished fr om 
that of W 7'o ng o r Tort and from that of Sh i s in - 
volves the idea o f injury to th e State or collectiv e 
community, w e fi ra t find that the commonwea lth, 
in literal conformit y with the concepti on, itself i nter- 
posed directly, and by isolated acts, to avenge itself 
on the author of the evil which it had suffere d. 
This is the point from which wo start ; each indict- 
ment is now a bill of pains and penalties, a special 
law naming the criminal and prescribing his punish- 
ment. A second step is accomplis h ed when th e mpl- 
_tipli<5ity of crimes compel s the legislature to de legate 
its po\vers_to particul ar Quaostiones or Commi ssions, 
each o f wh ich is deputed to in ve stiga t e a particul ar 
.accus ation, an d if it be proved, to^ pu nish the p ar- 
ticular offender . Yet anoilver movement is made 
w hen the legislature, instead of wait ing for the al- 

the occasion of a p- 
pointing a n ominates Co m- 

m j^^ipnere like_the Quaeat ores Parrici dii and th e 
■~J) uumviri Perdu ellionis,^ on the chance of certain 
classes of crimes being committed, and in the expec- 
tation that they will be perpetrated. The Ias i 
stag e is reached when the Qumstiones fr o m being 
p eriodical or occasional become . permanent Be nche s 
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or Cham bers — when the judges, instead of being 
named in the particular law nominating the Com- 
mission, are directed to be chosen through all future 
time in a particular way and from a particular class 
— and when certain acts are described in general 
language and declared to be crimes, to be visited, 
in the event of their perpetration, with specified 
penalties appropriated to each description. 

If the Qusestiones Ferpetuie had had a longer 
history, they would doubtless have come to be re- 
garded as a distinct institution, and their relation to 
the Comitia would have seemed no closer than the 
connection of our own Courts of Law with the 
Sovereign, who is theoretically the fountain of jus- 
tice. But the Imperial despotism destroyed them 
before their origin had been completely forgotten 
and so long as they lasted, these Permanent Com- 
missions were looked upon by the Romans ns the 
mere depositaries of a delegated power. Tlie cogni- 
sance of crimes was considered a natural attribute 
of the legislature, and the mind of the citizen never 
ceased to be carried back from the Quastiones to 
the Comitia which had deputed them to put into 
exercise some of its own inalienable functions. The 
view which regarded the Quiestiones, even when 
they became permanent, ns mere Committees of the 
Popular Assembly — as bodies which only ministered 
to a higher authority — had some important legal 
consequences which left their mark on the criminal 
law to the very latest penod. One immediate result 
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was that the Comitia continned to exercise criminal 
jurisdiction by way of bill of pains and penalties, 
long after the Qusestiones had been established. 
Though the legislature had consented to delegate its 
powers for the sake of convenience to bodies external 
to itself, it did not follow that it surrendered them. 
The Comitia and the Qusestiones went on trying and 
punishing offenders side by side ; and any nnnsnal 
outburst of popular indignation was sure, until the 
extinction of the Republic, to call down upon its 
object an indictment before the Assembly of the 
Tribes. 

One of the most remarkable peculiarities of the 
institutions of the Republic is also traceable to this 
dependence of the Qusostiones on the Comitia. The 
disappearance of the punishment of Death from the 
penal system of Republican Rome used to be a very 
favorite topic with the writers of the last century, 
who were perpetually using it to point some theoi^ 
of the Roman character or of modern social economy. 
The reason which can be confidently assigned for it 
stamps it as purely fortuitous. Of the three forms 
which the Roman legislature successively assumed, 
one, it is well known — the Comitia Centuriata — was 
exclusively taken to represent the State as embodied 
for military operations. The Assembly of the Cen- 
turies, therefore, had all powem which may be sup- 
posed to be properly lodged with a General com- 
manding an army, and, among them, it had authority 
to subject all offendera to the same correction to 
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which a soldier rendered himself liable by breaches 
of discipline. The Comitia Centuriata could there- 
fore inflict capital punishment. Not so, however, 
the Comitia Curiata or Comitia Tributa. They were 
fettered on this point by the sacredness with which 
the person of a Roman citizen, inside the walls of the 
city, was invested by religion and law; and, with 
respect to the last of them, the Comitia Tributa, we 
know for certain that it became a fixed principle that 
the Assembly of the Tribes could at most impose a 
fine. So long ns criminal jurisdiction was confined 
to the legislature, and so long as the assemblies of 
the Centuries and of the Tribes continued to exercise 
co-ordinate powers, it was easy to prefer indictments 
for graver crimes before the legislative body which 
dispensed the heavier penalties; but then it hap- 
pened that the more democratic assembly, that of the 
Tribes, almost entirely superseded the others, and 
became the ordinary legislature of the later Repub- 
lic. Now the decline of the Republic was exactly 
the period during which the Quastiones Perpetuas 
were established, so that the statutes creating them 
were all passed by a legislative assembly which itself 
could not, at its ordinary sittings, punish a criminal 
with death. It followed that the Permanent Judicial 
Commissions, holding a delegated authority, were cir- 
cumscribed in their attributes and capacities by the 
limits of the powers residing with the body which 
deputed them. They could do nothing which the 
Assembly of the tribes could not have done ; and, as 
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■ tlie Assembly could not sentence to death, the Quaes- 
tiones were equally incompetent to award capital 
punishment The anomaly thus resulting was not 
viewed in ancient times with anything like the favour 
which it has attracted among the modeims, and in. 
deed, while it is questionable whether the Roman 
character was at all the better for it, it is certain that 
the Roman Constitution was a great deal the worse. 
Like every other institution which has accompanied 
the human race down the current of its history, the 
punishment of death is a necessity of society in cer- 
tain stages of the civilising process. There is a time 
when the attempt to dispense with it baulks both of 
the two great instincts which lie at the root of all pe- 
nal law. Without it, the community neither feels that 
it is sufficiently revenged on the criminal, nor thinks 
that the example of his punishment is adequate to 
deter othera from imitating him. The i ncomp etence 
of t he Roma n Tribunals to pass sentence of dea t h led 
distinctly and dir ectly to t hose frightful Revolut ion- 
ary intervals, known as t he Pi-oscri ptions, ilnring 
which all law was form ally suspend^ sim ply becau se 
party violen ce could find no othCT avenu e to the ven- 
geance for which it was thirsting. No cause contrib- 
uted so powerfully to the decay of political capacity 
in the Roman people ns this pei-iodical abeyance of 
the laws ; and, when it had once been resorted to, we 
need not hesitate to assert that the ruin of Roman 
liberty became merely a question of time. If the 
practice of the Tiibnnals had afforded an adequate 
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vent for popular passion, the forms of judicial pro- 
cedure would no doubt have been as flagrantly per- 
verted as with us in the reigns of the later Stuarts, 
but national character would not have suSered as 
deeply as it did, nor would the stability of Roman 
institutions have been as seriously enfeebled. 

I will mention two more singularities of the Ro- 
man Criminal System which were produced by the 
same theory of judicial authority. They are, the ex- 
treme m ultiplicity of the Roman criminal tribunal s, 
and t he capriciojw aud anomal ous classification o f 
crimes which cha racte rised Rom an penal jurispru - 
dence through o ut its entire history . Every Quwstio, 
it h.as been said, whether Perpetual or otherwise, 
had its origin in a distinct statute. From the law 
which created it, it derived its authority; it rigo 
rously observed the limits which its charter pre- 
scribed to it, aud touched no form of criminality 
which that charter did not expressly define. As then 
the statutes which constituted the various Qusestlones 
were all called forth by particular emergencies, each 
of them being in fact passed to punish a class of acts 
which the circumstances of the time rendered par- 
ticularly odious or particularly dangerous, these en- 
actments made not the slightest reference to each 
other, and were connected by no common principle. 
Twenty or thirty diflercut criminal laws were in ex- 
istence together, with exactly the same number of 
, QusBStiones to administer them ; nor was any attempt 
made during the Republic to fuse these distinct ju- 
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dicial bodies into one, or to give symmetry to the pi*o- 
visions of the statutes which appointed them and 
defined their duties. The state of the Roman crimi- 
nal jurisdiction at this period, exhibited some resem- 
blance to the administration of civil remedies in 
England at the time when the English Courts of 
Common Law had not as yet introduced those ficti- 
tious averments into their writs which enabled them 
to trespass on each other’s peculiar province. Like 
the QnsBstiones, the Courts of Queen’s Bench, Com- 
mon Pleas, and Exchequer, were all theoretical 
emanations from a higher authority, and each enter- 
tained a special class of cases supposed to bo com- 
mitted to it by the fountain of its jurisdiction ; but 
then the Roman Qusestiones were many more than 
three in number, and it was infinitely less easy to 
discriminate the acts which fell under the cognisance 
of each Qumstio, than to distinguish between the pro- 
vinces of the three Courts in Westmnister Hall. 
The difficulty of drawing exact lines between the 
spheres of the different Qusestiones made the mul ti^ 
plicity of Rom an tribunals somethin g more than a 
mere inconvenience ; for we read with astonishme nt 
that when it was not immediately clear under wh at 
ge neral description a man’s alleged offen ce range d 
the msel ves , he might be indi cted at once, or s uc- 
cessively before se ver al different Comm issions, on 
the chance of some of them d eclaring itse lf compe- 
tent to convict him ; and, although conviction by o ne 
Qua estio ous ted the jurisdiction of the rest , acqni ttal 
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lion before ano t her. This was directly contrary to 
the rule of the Koman civil law ; and we may be sure 
that a people so sensitive as the Romans to anomalies 
(or, as their significant phrase was, to imlegancies) 
in jurisprudence, would not long have tolerated it, 
had not the melancholy history of the Quseetionos 
caused them to be regarded much more as temporary 
weapons in the hands of factions than as permanent 
institutions for the correction of crime. The Empe- 
jrpre.sppn abolished, th^is. multiplicit y and confiict of 
■ juris diction; but it is remar kable that they did not 
rem ove another singularity of the criminal law which 
stands in cjose connection with the numb er of the 
Cou rts. The classi.fications of crimes which are c on- 
tained even in the Corpus Juris of Justinian are re » 
markably capriciou s. Each Qusestio had, in fact, 
confined itself to the crimes committed to its cogni- 
sance by its charter. These crimes, however, were 
only classed together in the original statute because 
they happened to call simultaneously for castigation 
at the moment of passing it. They had not therefore 
anything necessarily in common ; but the fact of 
their constituting the particular subject-matter of 
trials before a particular Quicstio impressed itself nat- 
urally on the public attention, and so inveterate did 
the association become between the offences men- 
tioned in the same statute that, even when formal 
attempts were made by Sylla and by the Emperor 
Augustus to consolidate the Roman criminal law, the 
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legislator preserved the old grouping. The Statutes 
of Sylla and Augustus were the foundation of the 
penal jurisprudence of the Empire, and nothing can 
be more extraordinary than some of the classifications 
which they bequeathed to it. I need only give a 
single example in the fact that perjury was always 
classed with catting and wounding and with poieon- 
ing^ no doubt because a law of Sylla, the Lex Cor- 
nelia de Sicariis et Veneficis, had given jurisdiction 
over all these three forms of crime to the same Per- 
manent Commission. It seems too that this capricious 
grouping of crimes affected the vernacular speech of 
the Romans. People naturally fell into the habit of 
designating all the offences enumerated in one law by 
the first name on the list, which doubtless gave its 
style to the Law Court deputed to try them all. All 
the offences tried by the Qusestio De Adulteriis 
would thus be called Adultery. 

I have dwelt on the history and characteristics of 
the Roman Quoestiones because the formation of a 
criminal jurisprudence is nowhere else so instructive- 
ly exemplified. The last Qusestiones were added by 
the Emperor Augustus, and from that time the Ro- 
mans may be said to have had a tolerably complete 
criminal law. Concurrently with its growth, the an- 
alogous process had gone on, which I have called the 
conversion of Wrongs into Crimes, for, though the 
Roman legislature did not extinguish the civil rem- 
edy for the more heinous offences, it offered the suf- 
ferer a redress which he was sure to prefer. Still, 
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even after Augustus bad completed bis legislation, 
several offences continued to be regarded as Wrongs, 
wbicb modem societies look upon exclusively as 
crimes; nor did they become criminally punishable 
till some late but uncertain date, at wbicb tbe law 
began to take notice of anew description of offences 
called in tbe Digest ct'iinina extraordinaria. These 
were doubtless a class of acts wbicb tbe theory of 
Homan jurisprudence treated merely as wrongs ; but 
the growing sense of tbe majesty of society revolted 
from their entailing nothing worse on their perpetra- 
tor than tbe payment of money damages, and accord- 
ingly the injured person seems to have been permit- 
ted if be pleased, to pursue them as crimes eoctra ordi- 
neniy that is, by a mode of redress departing in some 
respect or other from tbe ordinary procedure. From 
tbe period at wbicb these crimina extraordinaria 
were first recognised, tbe list of crimes in tbe Ro- 
man States must have been as long as in any com-, 
m unity of tbe modern world. 

It is unnecessary to describe with any minuteness 
tbe mode of administering criminal justice under the 
Roman Empire, but it is to be noted that both its 
theory and practice have bad powerful effect on 
modern society. The Emperors did not immediately 
abolish tbe Quaostiones, and at first they committed 
an extensive criminal jurisdiction to the Senate, in 
which, however servile it might show itself in fact, 
the Emperor was no more nominally than a Senator 
like the rest. But some sort of collateral criminal 
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jurisdiction had been claimed by the Prince from the 
first ; and this, as recollections of the free common- 
wealth decayed, tended steadily to gain at the ex- 
pense of the old tribunals. Gradually the puni sh- 
_mcDtof crim es was transferred to magistrates dir ectly 
nominated by the Emperor, an d the privileg es of 
th e Senate pas sed to the Imperial Priv y Coun cil, 
whi ch also became a Co urt o f u lti mate c ri minal a p- 
pe al. Under these influences the doctrine, familiar 
to the moderns, insensibly shaped itself that the 

Soverei g n is the fountain of al l Justice and the de- 

positaiy of al l Grace.. It was not so much the fruit 
of increasing adulation and servility as of the central- 
isation of the Empire which had by this time per- 
fected itself. The theory of criminal justice had, in 
fact, worked round almost to the point from which 
it started. It bad begun. in..tliflJieUiif_that itjyas 
^ e business of the coll ective com miinity to a venge 
_ iteown wrongs by its own hand ; and it end e d in 
the doctrine that the c has tisement of crimes belong ed 
in an especial manner to the Sovereign as rep resent- 
at i ve an d nian datary of his people. The new view 
differed from the old one chiefly in the air of awful- 
ness and majesty which the guardianship of justice 
appeared to throw around the pemon of the Sove- 
reign. 

This later Roman vicAv of the Sovereign’s rela- 
tion to justice certainly assisted in saving modern 
societies from the necessity of travelling through the 
series of changes which I have illustrated by the 
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history of the Quiostiones. In tbe primitive law of 
almost all the races which have peopled Westei-n 
Europe there are vestiges of the archaic notion that 
the punishment of crimes belongs to the general 
as<«embly of freemen ; and there are some States — 
Scotland is said to be one of them — in which the 
parentage of the existing judicature can be traced 
up to a Committee of tbe legislative body. But the 
development of the criminal law was universally 
hastened by two causes, the memory of the Roman 
Empire and the influence of the Church. On tbe 
one hand traditions of the majesty of the Cscsars, 
perpetuated by the temporary ascendency of the 
House of Charlemagne, were surrounding Sovereigns 
with a prestige which a mere barbarous chieftain 
could never otherwise have acquired, and were com- 
municating to the pettiest feudal potentate the char- 
acter of guardian of society and representative of 
the State. On the other hand, the Church, in its 
anxiety to put a curb on sanguinary ferocity, sought 
al)out for authority to punish the graver misdeeds, 
and found it in those passages of Scripture which 
speak with approval of the powers of punishment 
committed to the civil magistrate. TIte New Tes- 
tament was appealed to as proving that secular 
rulers exist for the terror of evil-doers; the Old 
rcstament, ns laying down that “ whoso sheddeth 
man’s bhxxl, by man shall his blood be shed.’’ 
There can be no doubt, I imagine, that modern ideas 
on the subject of crime are base<l upon two assump- 
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tions contended for by the Church in the Dark 
Ages — first, that each feudal ruler, in his degree, 
might be assimilated to the lloman Magistrates 
spoken of by Saint Paul ; and next, that the of- 
fences which he was to chastise were those selected 
for prohibition in the Mosaic Commandments, or 
rather such of them os the Chui'ch did not reserve 
to her own cognisance. Heresy, supposed to be in- 
cluded in the First and Second Commandments, 
Adultery and Peijury were ecclesiastical offences, 
and Uie Church onl y admitted tlie co-operation o f 
the secular arm for the purpose of inflicting severer 
jpunishmen t_ in ca ses of extraordinary a gg ra vation . 
At the same time, she taught that murder and 
robbery, wdth their various modifications, were un- 
der the jurisdiction of civil rulers, not as an accident 
of their position, but by the express ordinance of 
God. 

There is a passage in the writings of King Alfred 
(Kemble, ii. 200) which bnngs out into remarkable 
clearness the struggle of the various ideas that pre- 
vailed in his day as to the origin of criminal juris- 
diction. It will be see n that Alfred attributes it 
partly to th e authority of ther Church a nd partly to 
_that ^of_ the _Witan,_wh’de_he ,expre8sly_.c^ for 
treason against the _ lord tlie . same iininunity _from 
ordinary rulM whjch the_ Roman Law of Majestaa 
^ad assigned tojre^on agaiiist the C^m;. “ After 

this it happened,” he writes, “ that many nations 
received the faith of Christ, and there were many 
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syuoda a^mbled throagliout the earth, and among 
the English race also after they had received the 
faith of Christ, both of holy bisbojra and of their 
exalted Witan. They then ordained that, out of 
that mercy which Christ had taught, secular lords, 
Avith their leave, might without sin take for every 
misdeed the hoi in money which they ordained ; ex* 
cept in cases of treason against a lord, to which they 
dared not assign any mercy because Almighty God 
adjudged none to them that despised Him, nor did 
^Christ adjudge any to them which sold Him to 
death ; and He commanded that a lord should be 
loved like Himself.” 
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Adoption, fiction of, 126. 

iofluonce of tbe tatra gtHtUicia 

on the law of, G, 26. 

— In llindoo law, 188. 

‘ AdprelKoaio; or aasumption of aoTC- 
rcign power in a newl/ diacorerod 
oountrjr, 241. 

.Equitaa, tbe term, 66. See Rquity. 
c£quita, tbe word, 6WT 
Agnatic and eognalio relationabip, 
diflerence between, ^ 141. 
Agnation deacribed, 142, 143. 
Agreement, Roman analjraia of, 812. 
A^ rectigalea, Roman practice of 
letting out, 2^, 

limitrophi of tbe Romana on tho 

banka of tbe Rhine and Dan- 
ube, 2»2. 

Alexander tbe Sixth, Pope, bia Bull, 
242. 

Alfred, King, hla remarks on criminal 
JnrtadicUon, quoted, 364. 

Alienation of propertj, ancient dilD- 
cultiea of, 262. 

archaic ocremonica of, 204. 

Allodial pro|iertj, of the ancient (icr- 
mana, 221, 273. 

America, United Stales of. Declaration 
of Independence of, 01. 
Anglo-Saxons, character of their Kiiig- 
ahip, 104. 

liieir law of aecccaaion, 271. 

tlieir penal law, 358, 861, 367. 

Archon of Athcn.', oIHce of tbe, ^ 
Aristocracies, origin of the rule of, 9. 

those of Greece, Italj, and Asia 

Minor, £. 

difference between thoeo of the 

East and Weal, 1^ H, 

aristocracies the depositaries and 

admloittratorsof the law, 1 1. 


BOXORCM 

Aristocracies, importance of judicial, 
before the inreotion of writing, 12. 
— — foundation of aristocracies, 1 27^ 
Aristotle, bis “Treatise on Rbetorio" 
referred to, 72. 

Aaeigneea in Eankruptcjr, aucceaaion 
of, 176. 

Athenian wills, 190. 

Athena, priroitire penal law of, 869. 
Augustus, the Kmperor. bis alterations 
in the Roman Law, 89, 40. 

Austin’s “Frorinoe ofJufl^nidonoe 
Determined,'* referred to, ^ 

Dajle referred to, B£. 

Benefices of the invading chiefs of tbe 
Roman Empire, 222. 

transformation of the Benefice 

into the bereditarj Fief, 228. 
Bengalee Wills, 191. 

Bentium, bis " Fragment on Ooveni- 
ment " referred to, <V 
causes of bia influence in Eng- 
land, 7^ 

the Roman counterpart of Ben- 

tliamisro, 76. 

hie theory orjiirisprtidcnce 1 18. 

his eulogy of tlie Bull of Pope 

Alexander tbe .Sixth, 243. 

Bentham and Austin's rules as to 

the ceeeotiala of a contract, 
812, 813. 

Bbickstone, Sir William, Ids theory of 
the first principles of law, 1 10. 

bis justification for tlie exclusion 

of the half-blood, 146. 

bis theory of the origin of pro* 

perty quoted, 344. 

his theory criticised, 24 (L 

Uonorum Posscssio of the Romans, 
204, 206. 
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BnctoD, bis PUgUrimni, 29. 
BurguudUns, the, rcfeiT^ to, 100. 


CiDMr, Julloa, bla contempUlod addU 
tioDt to tlio Romon Statute Law, 40. 
Capet, Hugh, character of bU WTe- 
reigntjr, lOt. 

Capture in War, sources of the modem 
Intematioual Law of, 239. 

ancient Law of, 240. 

Caracalla, efli-ct of hi« cooatituUon in 
enlarging Uiu Potria Potestoo, 180. 
Coouiata, the, 838. 

■ comparison of their ejitem with 
that of GroUiis and his school, 
839. 

origin of Casuistry, 840. 

blow struck st Casuistry by Pas- 
cal. 841. 

Cesrio in Jute of Property, in Roman 
and in English Law, 279. 

Cestui que Tnist, special proprletoi^ 
ship created for the, 2BB. 
Cluuiccllor, tire LonI, compared with 
a Roman Pr«»tor, 61, 82. 

Chancery, Court olTm England, le- 
marks on the, 42. 

origin of its system, ^ 12, 

Charlemagne, his claim to universal 
dominion, 1Q2. 

hia distribution of Benefices, 222. 

Children, diainberison of, under the 
Romans, 209. 

Cliina, cause of the arrest of progress 
in, 21. 

Churches, Eastern and Western, con- 
cluoions of the East on theological 
subjects accepted by the West with- 
out dispute or review, 844. 

problems of the Westoru Church, 

846. 

Cicero referred to, 68. 

— his allusions to the ancient Ro- 
man Haera, 187. 

Code Napoleon, restraints imposed by 
it on the testamentary power, 171. 
Codes, Ancient, L 

sources of knowledge olTorded by 

the Greek Homcrio poems, £ 

Tbemistes, 8, 4 

Hindoo Laws of Menu, 6. 

dilTcrence between Case-law and 


Code-law, 18. 

era of Codes, 18. 

— the Twelve Tablco, 1, ^ 12. 
the Codes of 8olon and Uraeo, IS. 


COKTSACT 

Codes, importance of Codes to andent 
societies, 16«18. 

Co-emption, or higher form of civil 
msrriage of the ancient Romano, 
119. 

Cognatie relationship described, 141, 
142. 

Co-heirs, rights and duties of, 176. 
rights of, under the Roman Law, 

220 . 

Colon! of the Romans, 224. 

oridn and situation of the, 29C . 

Comitia Calais, ancient Roman execu- 
tion of Wills in the, 198. 

end of the, 197. 

Comitia Centuriato, power of the, 874. 

Curiota, powers of the, 876. 

Tribute, powers of the, 376. 

Commentaries of the Roman lawyers, 

81 . 

Common law of England, formerly an 
unwritten law, 12. 

dilTercnce between Case-law and 

Co<lo-law, 12. 

Case-law and its anomalies, 80. 

similarity between English Cosw- 

law and the Respousa Pruden- 
turn of tlie Romans, 82 
Conforreation, or religious marriage 
of the ancient Romans, 149. 
Constantine, the Emperor, his improve- 
ments in the Law, 41. 

his modification of the Potria 

Potestoo, 138. 

Contract, movement of societies fiout 
Sutus to, 164. 

early history of, 206. 

Contract and Pulitical Economy, 

296. 

Rousseau’s doctrine of an original 

8oci.ll Contract, 299. 

Uontcsquicu's apologue of the 

Troglodytes, BUI. 

early notions of Contract, 303. 

Roman Contracts, 304, 806. 

specialittiiig process in ancient 

law, 806. 

historical olliaaco between Con- 
tracts and Conveyances, 808. 

changes in the Nexum, 308. 

Executory Contracts of Sale, 

811. 

— — primitive association of Convey- 
ances and Contracts, 811. 

ancient and modern doctrine of 

Contracts, 313. 
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Contract, the Homan Obligation, 818, 
— — Homan elaaailicatioo of Con- 
tra eta, 81B. 

tho Verbal Contract, 818. 

the Literal or Written Contract, 

820. 

the Heal Contract, 891. 

Conarttanal Contracta, 822. 

chaoEea in Contract law, 826, 

327 . 

hiatorr of the progrcia of Con- 
tract law, ,'127. 

QuAsi-C'ontracta, .?82. ' 

Contract law and FIcfa, 862. 

ConreTances, relation of W ilia to, un- 
der the Roman Law, 197. 

conacqucnce of thia relation, 

1P9. 

remedied, 200. 

bblorical alliance between Con- 
tract! and Conrejranccd, 808, 
Co-ownerdhip of property, amongat 
tlie llindood, 262 263. 

regarded by the Roman Law aa 

exceptional and momentary, 
26 . 8 . 

Corpomtiona aggregate, IBl. 

aole, leading attribute of, 161. 

“ Corpua Juria Cirilia ” of Judtinian.66 
— reaorted to by Engliah Chancery 
judged, ^ 

Creation, Ureck pliiloaophical expla- 
nation of the fabric of, 62. 

Creditora, cause of the eitraragaut 
powera gieen to, by ancient lawo, 
.HI 

Crimes and wrongs. See Delict and 
Crime. 

Croatia, eo-ownerabip of the aillagera 
of, 269. 

Curatorea of male Orphans under the 
Roman Law, 16B. 

Curse, Inherited, Greek notion of an, 

12.8 

Customary Law, ^ 

— Homeric terms for customs, 6. 

origin of customary law, 8. ~ 

epoch of customary law~and its 

custody by a pririleged order, 

12, 

Cyclops, Homer's account of, quoted, 
190. 

Death, disappearance of, from the 
penal ijMm of repubiican Rome, 

874. 


DSACO 

Death, cansea for this, 374. 376. 

dealh-punishincnt » necessity in 

certain stages of society, 876. 
Debtors, cause of the severity of an- 
cient laws against, 311. 

Decretals, for;^, motives of the au- 
thor of the, 79. 

Delict and Crime, early history of, 866. 

renal law in ancient codes, 866. 

Delict and Crime, Crimes and W rongs, 
erimitui and Hflictn, 358. 

and Crime, Furtum or Tlicfk of 

the Roman Law, 8.68, 866. 

Wrongs and Pins both known to 

primitive jurisprudence, 869. 

dilTcrenee Iwtween the ancient 

and modem conception of 
Crime, 861. 

— — the Roman Legis Actio Sacra- 

menli, 862. 

Horaer'adnCTiption of an ancient 

law-suit, 866. 

primitive penal law of Athens, 

869. 

—— old Roman criminal jurispru- 
dence, 869. 

— : — the Quiestionca, 369, 870. 

Quatatores rarricidii, 870. 

Dunmviri Perdnellionia, 870. 

— tho 6rst true Roman Criminal 

law, 871. 

the primitive history of criminal 

law, ^ 

extreme multiplicity of Roman 

criminal tribunal^ 377. 

capridoua doasiBcalion of crimes, 

879. 

statutes of Sylla and Augustus, 

380. 

later law of crimes, 881. 

crimlna extraordinaria, 881. 

mode of administering criminal 

justice under the Roman Km- 
piie, 382. 

modem history of crimes, 884. 

King Alfred on criminal jnriadio- 

tion quoted, .384. 

Discovery, considered as a mode of 
acquiring dominion, 241. 

Dominion, its nature, limitation, and 
mode of securing it, 98. 

of tho Komsns, 8n7. 

Dower, tho principle of. engrafted on 
the Customary Law of Western Eu 
rope, 218. 

Draco, rudeneat of the Code of, 16, 
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Draco, penal laws of, 86S. 

Dumouiin referred to, S2. 

Dumont’s “Sophlamos Anarebiquea," 
remarks, 88. 

Duumviri PorduelUonis, the, 870. 

Edict of tbo Roman Fretor, ^ M, 
0^^^ 208, 284. 

Egypt, Modem, rule of suocesMon to 
Uie throne of, 28S. 

Eldon, Lord, his Chancellorahip, 88. 
Elphinstone’s “ History of India* 
quoted, 26B. 

Emphyteusis, system of, 288. et uq. 

rights of the Empbyteuta, 281. 

Emptor Famiiiie. Seo Familiio Emp- 
tor. 

Eugland, the Land-law of, at the pres- 
ent time, 220. 

English Common Law, formerly an 
unwritten law, 12. 

law, hesitation of our Courts in 

declaring principles of, 88. 

, Equality of men, doctrliie of the, 88. 

— as understood by the Roman ju- 

riscobsulta, 88. 

its meaning in its modem dross, 

88 . 

ordinance of Louis Hutin quoted, 

98. 

——declaration of American Indo- 
peiidenco, 81. 

assumption of the Grotian school, 

87. 

Equity, early history of, 24. 

equity considered as an agent by 

which the adaptation of law to 
social wants ia carried on, 27. 

— meaning of the term equity, 27. 
difference between equity and 

legal Betiona, 27. 

between equity and leg- 
islation, ^ 28. 

remarks on the law of nature and 

equity, 42, uq. 

the EnglisECourt of Chancery, 

42. 

origin of Its system, ^ 43. 

the equity of Rome, 48. 

origin and history of the term 

Equity,” 68. 

— the terms rEquitos and 'Is4n|t, 

68 . 

— picture presented to the Roman 

mind by the word “Equity,” 
87. 


ricnom 

Equity, the English Chancellor com 
par^ with tuo Roman Prsstor, 82 

exhaustion of the power of 

growth in Roman l^uity, 88. 

features common to F.uglish and 

Roman Equity, 66, tt §tq. 

distinction between Law and 

Equity in their conceptions of 
proprietary right, 2S4. 

Ethics, obligations of, to the Roman 
Law, 886. 

the Casuists', 838. 

— Qrotius and his acliool, 330. 

Familia, meaning of, in tbo language 
of tlie ancient Roman Law, 201. 
Famiiiie Emptor, oOico of the, 109. 

riglits and duties of the, 109. 

remarks on the expression Fa- 

milim Emptor, 2hi- 
Fsmily, the, of Archaic society, 128. 

disinU^ratioii of thu Family, li>3. 

regarded os a corporation, 179. 

— - organisationa of elementary com- 
munities, 227. 

Highland chieftainship, 227. 

Families, not Individuals, known 

to ancient law, 260 

Indian, Russian, Croatian, and 

Sclavonian lawa respecting the 
property of Families, 252-201. 
Feudal view of the ownership of prop- 
erty, 288. 

Feudal services, 294. 

Feudalism, its connection with territo- 
risl sovereignty, 102. 

feudsl organisation, 102, IPS. 

the mo<mm Will an accidental 

fruit of, ^ 218. 

Feudalism and Contract law, 

863 . 

Fictions, Icnl, 2^ 22. 

early history of, 22. 

meaning of Jietio in old Roman 

Law, 24. 

object of the Jietiona, 23. 

instances cit^ from tho English 

and Roman Low, 28. 

their former importanoc and 

modern uselessness, ^ 27. 

difference between legal fictions 

and equity, 27. 

and between legal fictions and 
legislation. 28. 

Inatanoea of legal fictloni, 80. 

Case-law and lit anomalies, HO. 
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ndei-Cfimiiiiara, or Dcqnesti in Tnut, 
of the Romm Law, 817. 

Fieri!, beredilar;, grail uai tranaforma- 
tion or BeneBccs into, 228. 

original lenurea, 228, 224. 

lawa or lier», 368. 

Foreignem, caiuoa or immigration or, 
into ancient Rome, ^ 4A. 

- — eiciuaion or, under tli^earljr Ro- 

man republic, 48. 

France, lawjera and J^ieial icience 
or, 77, tt ttq. 

ollccts or the alliance between 

the Inwjcta and tl;c kinga, on 
the rottunca or, 77, 78. 

■ — diOcrenco l)Ctwcen~lhe~raya du 
Droit Coulnmirr and the Taj-i 
du Droit Ecrit, 81. 

— pre-eminence given In France to 

Natural laiw, ^ 

Rouaaeau. fll. 

the Revolution, 88. 

Fraiika, the, reretred to, 100. 

Roman ioatitntion of the Patria 

Potcataa not known to the, 188. 
Freewiil and Necenaitv, queation of, 
unknown to the Greeka, 2U5. 
Furtum, or TheR, ol the Roman Law, 
8S8. 

Oaiua referred to, ^ 

bia dracriplion of the inatitution 

or the Wtrla Potcataa, 131. 

hia inrormatioD reapecting the 

Perpetual Tutelage of Women, 
148. 

on the duplication or proprietary 

right, rererred to, 286. 

Galata;, tlie Patria Potcataa or the, 181. 
Gena, or llouee, or the Romana com- 
pared with the Village Community 
or India, 286. 

Gcniilca, Roman, tlieir righta In caaca 
of Inteatatc Sncceaaion, 214. 
German law of Bueccaaion, 271. 
Germana, Willa of tlie ancient, 190, 
102. 

wnal lawa of the, 8 

Patria Potevtaa of,T^ 

primitive property of, 192. 

the ancient law of allodial prop- 

ei tv, 271. 

“Germany" oTTacitua, ita value, 116. 

- auapicions as to ita hdelity, 117. 

— allodial property of, 278. 

Orseoc, ariatocraclea of, lOi 


niimoo 

Greek theory of a Law of Nature, 6& 

£L 

Greeks, equality of laws on which they 
prided themselvrv, ^ 

their tendency to confound law 

and fnet, 72. 

their notion oTan inherited curse, 

128. 

assistance afforded by, in the for- 
mation of the Roman codes, 
li. 

limited Patria Potcataa of the, 

131 132. 

mctapliysica of the, 8t.3, 844. 

Uioir want of capacity for pro- 

ducine a phlloaopby of law, 843. 
Grole, Mr., his “ History of Greece," 
referred to, ^ ^ 

Grotiua, lingo, ami his succeaaora, on 
International law, 9^ 

his doctrine!*, 06. 

sricceas of his treatise “ Do Jure 

Ilelli et Pscis," 107. 

his tlieory of a Natural Slate and 

of a system of principles oon- 
gcnial In it, 110. 

his moral philosophy and Uiat of 

hia school, 3:i9. 

comparison of bis system with 

that of tlio Caaiiisls, 840. 
Guardianship, Perpetual of women, 
under the Roman Law, 148. 

amongst lire Hindoos, 148. 

amongst the Scandinavians, 148. 

llsereditsa, or Inheritance, definition, 
176. 

Usrres or Heir, his rights and duties, 
176, 184, 220. 

Half-blood relationship, 146. 

the rule according to the custonu 

of Normandy, 146. 
Haiis-Geaetze of Gennany, 225. 

Heirs, rights of, under the Roman 
Uw, 1^ 1^ 220. 

Highland chicflainship hereditary, 227. 

■ form of Primogeniture, 233. 

Hindoo lawa of Menu, 6,1^ iTT 

Customary Law, 6. 

law of Succession, 271. 

difference between I nheritaocca 

and Acqniailiotta, 272. 

Perpetual Tutelage of Women 

amongst the, 147. 

right amongst the, to Inherit t 

daad man's property, 186. 
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Hindoo, the Hindoo taera, Ififl, 

the Suttee, LSI. 

the place of Will* uoongst the 

Uindooe occupied by Adop- 
tions, 1B7. 

rights of the first-born son 
■niongMthe, 22L 

prinio^iiture of tlie Hindoos in 

C ublicofiice or political power, 
ut not in property, g»n 
Hindoos, form of Ownership of Prop- 
erly amongst the,— the Village Com- 
munity, 252, 

Co-ownership, 2B3. 

simplest form of the Village 

Community, 2M 257. 

Acquisitions of Property and 

Inheritances, Hindoo distinc- 
tion between, 872. 

Hobbes, bis theory of the origin of 
law, Ufl. 

Homor, his account of the Cyclops 
quoted, 12 (1- 

his dcsurlption of on ancient law- 
suit, 86S. 

Homeric poems, rudimentary jural 
ideas sITorded by the, ^ a. 

— Themis and Themistes, 4, 

— Homeric words for Custom, B. 

India, heroic and aristocratic eras of 
the races of, ^ lo. 

laws of hlenn, 6, 16. H, 

— Customary law oiTfl. 

stage beyond which India has 

not pa^d, 22. 

Inheritance a form of universal suc- 
cession, 172. 

Roman definition of an Inherit- 

anco, 176. 

old Roman law of, 183. 

and Acquisition, Hindoo differ- 
ences between, 272. 

Iqiu^ctlon of tlio Court of Chanceryj 

Institutes of the Roman lasryers, 84. 
luuniation^ Law modern confusion 
between it and Jus Gentium, 012. 
function of the Law of Nature in 
giving birth to modem Inter- 
national Law, 22. 

postulates foraiing the founda- 
tion of Intemauonal Law, 98 
— Groliiu and his succewors, 98. 
— Dominion, 2fl. 

territorial Sovereignty, 29. 


JDS NSTDasLI 

International Law, the ante-Qrotiaa 
system of the Law of Nations, ina. 

preparaUon of the public mind 

for the reception of the Gto- 
tian system, Iflfl, 

success of tho treatise “ Do Jure 

Belli et Pacis," lo7. 
points of Junction between mod- 
em public law and territorial 
sovereignty, HIS. 

sources of the mode in case of 

Capture in War, 44. 

Intestacy. See Succession, Intestate. 

the Greek principle of, 6tt, 68, 
Italy, aristocrucies of, 2. 

codes of, UL 

society in ancient, 

territorial sovereignty of princes 
of. 103. 

Jews, Wills of tlio, 12L 
Julianus, Salvhus Ihu Pisotor. his 
Kdict, 8L 

effect of bis measures on the 

Pnetorian Edicts, 03. 
Jurisoonsulia, early Roman, so-ah 

later, 412. 

Natural Law of the, 73. 

Juriqrrudence, golden ago of Roman, 
(UL 

Jurists, Roman, period of, 08, SB. 

Jus Gentium, origin of, 40, tt ttq. 

circumstances of the origin of, 

how regarded by a Roman, 42. 

and by a modem lawyer, 49 

■ difference between the Jus Gen- 
tium and the JusNaturaie. BIL 

point of contact between tlie old 

Jus Gentium and tho Jus Nat- 
urale, BB. 

difference between the Jus Gen- 
tium and the (jiiiiitaiiun Law 
6<L . ’ 

influence of the, on modem civ- 
ilisation, 22. 

Jus Fccialc, or International Law of 
the Romans, fill. 

Jus Naturule, or Law of Nature, Bfl. 

difference between the Jus Natn- 

rale and tlio Jus Gentium, fiff. 

Greek conceptions of Nature and 

her law, BL 

point of oontact between the old 
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JOS NATVItALI 

Jus Gentium and the Jaw of 
Nature, ^ 

Jna Natumle, modern hlatorjr of the 
L»aw of Nature, 70. 

Natural law of the Roman Juris- 
consults, 1^ 

ancient counterpart of Bentham- 
ism, 76. 

Tastness of the influence of the 

Law of Nature on modem so- 
ciety, 76. 

— — history of the Law of Nature, 
77, ef teq. 

pre-eminence giren to Natural 

law In France. ^ 

its condition at the middle of the 

18th century, ^ 

Rousseau, 8L 

the French Rerolntion, ^ 

equality of men, 89 

function of the Law of Nature in 

giring birth to modem Inter- 
national Law, ^ 

sources of the Modem Interna- 
tional Law of Capture in War, 
239. 

Justinian’s " InsUtutee ” quoted, ^ 

referred to, M. 

“ Pandects ” of, M. 

“ Corpus Juris Cirilis " of, 66. 

• his modifleations of the Patria 
Potestas, 188. 

his scale of Intestate Succession, 

218. 

Kinp, origin of the doctrine of the 
dirine right of, 834. 

Kingship, heroic, origin of, ^ 

Lacedaemonian kings, authority of the, 
9, 

Land-law of England at the present 
day, 220. 

I.and and goods, English distinction 
between, 274. 

Lalifundia, Roman mode of culUratlng 
tlic, 289. 

Law, social necessities and opinions 
always in adrnnee of. 28. 

agencies by which law is brought 

into harmony with society, 24. 
ancient, 109. 

theories of a natural state and of 

a system congenial to it, 109. 
Grotius, Blackstone, Locke, and 

iiobi^ no. 


MXaOTINOIAN 

Law, theory of Montesquieu, III. 

Bentham, 118. 

dissatisfaction with existing theo- 
ries, 114. 

proper mode of inquiry, 116. 

the Patriarchal theory, 118. 

— - fiction of Adoption, 128. 

the archaic Family, 128. 

the Patria Potestas of the Ro» 

mans, 180. 

agnatic and cognatic relation- 
ships, 141. 

Guardianship of Women, 147. 

ancient Roman Marriage, 149, 

Master and Slarc, 157. 

Leges Barbarorum, 288. 

I/eges Coraelin of Syila, 89. 

Leges Julias of Augustus, 89, 40. 

Legis Actio Sacramentl ortheEomans 
described, 862. 

Legislation, era of, ^ 

considered as an agent by which 

the adaptation of law to the 
social wants is carried on, 28. 

' ■ " diflerenco between it and legal 
fictions, 27, 

Lex Calpuraia do Repetundis, the first 
true Roman Criminal Law, 871. 

Lex PlsBtoria, purport of the, 166. 

Lidi of the Germans, 224. 

Local Contiguity as the condition of 
community in political functions, 
128. 

Locke, John, referred to, 8L 

^ his theory of the origin of law, 

110 . 

Lombards, referred to, 110. 

Louis llutin. King of France, his ordi- 
nance quoted, 90. 

Mahometan Law of Succession, 286. 
Majority and Minority, meaning of the 
terms in Roman Law, 166. 
Mancipation, Roman, ^ 198, 260, 
807. 

- mode of faring the eflect of 
Mancipation to a Tradition, 
270. 

Manns of the Romans, 807. 

Marriage, ancient Roman, 149. 

later Roman, 160. 

Master and Slare, 167. 

under the Romans, 167. 

in the United Stat^ 168. 

Menu, Hindoo Laws of, 6, 16, 17. 
Meroringian kings of tlie Franks, 100. 
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MTTATXM 

MeUyen, the, of the south of Europe, 

2U1. 

“ Uonileur," the, during the period of 
Uiu Fmich llcrolulioti, 88. 

Uouteequieu's *' Esprit dcs Lois," rc- 
msrks on, 08. 

bis Theory of Jurisprudence, 111. 

Apologue of UoDlcsquicu con- 
cerning the Troglodytes, In the 
“ lAiltros Persancs,” 801. 

Horal doctrines, early, 18^. 

Mortgagor, special proprietorship crea- 
ted by tlio Court of Chancery for 
the, 201L 

Moses, testamentary power not provi- 
ded for by the Laws of, X9L 

Naples, territorial sovereignty of the 
monarebs of, 104. 

Nations. Law of, ^ tt uq. See In- 
tematlonai Law and Jus Gentium. 

Nature and her Law, Greek concep- 
tions of, hL 

Ntxum of the ancient Romans, ^ 808. 

-■■ ■ cliaiiges in the, 806. 

Normandy, customs of, referred to, 146. 

Nlfist, the word not known to the Uo- 
meric poems, fi. 

Nuucupatio, of the Romans, 108. 

Obligatlons of the Roman Isiw, 813. 

rights and duties of, 814. 

Oocupatio, or Occupancy, of the Ro- 
man Law, a “ natural mode of ac- 
quiring property,” 288, 248. 

things winch never bad an owner, 

238. 

things which have not an owner, 

238. 

■ Capture in war, 289. 

Discovery, 241. 

objections to the popular theory 

of Occupancy, 248. 

Ordinance of Louis lintin quoted, 91L 

Orpluins, Guardianship of male, under 
tlie Roman Law, 1.84. 

Pactes de Famillo of France, 228. 

Pascal, bis “ Lettres Provincinles,” 
841. 

Paterfamilias in elementary commu- 
nities, 2^ 228. 

Patria Potealas, the, of the Romans, 

, m 

— — of tlie Galatm, 181. 

of the Greeks, 182. 


rsATOB rsasoaisDS 
Patria Potestas, causes which helped 
to mitigiite the stringency of the 
father’s power over the persons of 
his children, 188. 

— liabilities of the Paterfamilias, 
140. 

unity of person between the 

Paterfamilias and the Filius- 
familias, 140. 

rights and duties of the Patei^ 

faroilins, 1^ ^ 227, 228. 

the Patria Pottos not a durable 

institution, 141. 

Patriarchal theory of pruneval juris- 
prudence, 118. 

chief points from Scriptural ac- 
counts, 119. 

Homer’s account of the Qydope, 

122 . . 

Pays du Droit Ecrit and Psys du Droit 
Coutumier, diflereuce between the, 
8L 

Peculium, the, of the Romans, 187. 

Castreuse Peculium, 187. 

Quosi-castrenso Peculium, 182. 

Penal law in ancient codes, 888. 
Perjury, bow punished by the ancient 
Romans, 880. 

Persian monarchy, heroic and aristo- 
cratic eras of the races composing 
the, 10. 

Persians, the ancient, their veracity, 

a . 

of the Greeks, meaning of the, 
8L 

Plebeian Wills of the Romans, 198. 
legalised by, at the Twelve Ta- 
bles, im 

their influence on the dvilisation 

of the modem world, 107. 
Political ideas, early, 124. 

foundation of aristocracies, 197. 

Political Economy and Contract, 206. 
Polygamy, its influence on Priuiogeni- 
turo, 236. 

Possessory interdicts of the Roman 
Law, 282. 

Praetor, origin of the office of, 89. 

Edict of the, 30, M, ^ 68. 

the Roman, compared with an 

English CbancrlluT, ^ 62. 

restraints on the Prretor, 62. 

the Pra-tor tire chief equity judge 

os well as the great ootmnon 
law magistrate, 64. 

Praetor Peregriuus, office of the, 60. 
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rtMTOtattl IDICT 

Pnstoiiaa Edict of the Roauuia, 89, 
84, 60, 63. 

tbe Edict um Perpetuum, 60. 

thiU of Salriua Julianus, 61^ 63, 

remedies giren by the, 384. 

Pnetoriao Will, the, 203. 

dcacribcd, 208. 

PmcripUon of Property, biatory of, 
276, et t$g. 

Prlntogeniture, changca in Law of 
Succcanon, cauard by, 218. 

almoat destroyed by the authon 

of the French code, 219. 

results of the French system, 

219. 

rights of the first bom sod 

amongst the Hindoos, 221. 

early history of rtimogciiiture, 

222 

Benefices, 222. 

gradual twisformation of Bene- 
fices into hereditary Fiefs, 
223. 

the Pactes de Famille of France 

and the Ilaus-Qeaelte of Ger- 
many, 225. 

causes of the difTiision of Primo- 
geniture, 226. 

Primogeniture in public oilices 

or political power amongst tlie 
Hindoos, but not in property, 
226. 

ancient forms of Primogeniture, 

228. 

why did Primogeniture gradually 

supersede every other princi- 
ple of Succession t 228. 

• ■■ earlier and later Primogeniture, 
229, 230. 

Hindoo role of the eldest son and 

of the oldest line also, 282. 

Celtic form of Primogeniture, 

WL 

— — Mslromctan form, 284. 

influence of Polygamy on Primo- 
geniture, 236. 

Progress, causes of the arrest of, of 
the greater part of mankind, 74. 
Property, early history of, 237. 

“ natiirai modes " of acquisition, 

237 

OcetipsBcy, 238. 

Capture in War, 2S9. 

rule of Disoorery, 24 1, 

history of the origin of property. 


rsorESTT 

Property, Blackstone on the theory 
of Oc^pancy as the origin of 
property, 244. 

— aphorism of Savigny on the 

origin of propert.T. 247. 

objections to the popular theory 

of Occupancy, 248. 

Co-osmer^lp amongst the Hin- 
doos, 262. 

the Gens, or House of the Ro- 
mans compared with the Vil- 
lage Community of India, 
266, 

Russian village co-ownership, 

268. 

Croatian and Sclavonian Laws 

respecting the property of 
Families, 260. 

ancient dilBcullies of Alienation, 

263. 

natural classification of property, 

{fin. 

ancient modes of transfer of 

property, 268. 

definition of the Res Uancipl, 

2sa 

Tradition of property, 270. 

distinction between Res Mancipi 

and Res nec Mancipi, 270. 

Hindoo Law of Inlirrilsncea and 

Acquisitions, 272, 273. 

- law of moTcables and law of 

land, according to tfaa French 
Codes, 274. 

and in England, 274. 

Usucapion, or Prescription, 276. 

Cessio in Jure, or recovery, in 

a Court of Law, of prop^y 
Bought to be conveyed. 279. 

Influence of Courta of Isiw and 

of their procedure upon Prop- 
erty, 280. 

distinction between Property and 

Possession. 281. 

and Irctween Law and Equity in 

their conceptions of proprie- 
tsry right, under the Roman 
and English Law, 288. 

feudal view of Ownership, 288. 

Roman and barbarian law of 

Ownerahip, 287. 

Roman s.rstcro of Tenancy, 289, 

the Colon! of the Romans and 

the Hctayera of tbs South of 
Europe, 291. 

rigbu of the Empbytenta, ^ 
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P80PEBTT 

Property, tlie Agri 1 imitrophl of the 
Rhine and the Danube, 292. 

Proscriptions, Roman, origin of the, 

« 76 . 

Pupilage or Wardship in modem juris- 
prudence, 160. 

compared with the Quardianahip 

of Orphans under the Roman 
Law, 160. 

Quad-Contract, 8S2. 

Meaning of, in Roman Law, 888. 

Quasi, meaning of tho word, in Roman 
Law, 833. 

Qmeetioncs Perpctuia of the Romans, 
871. 

theory of the Quaestionea, 878. 

— ' ■ results traceable to the Quaesti- 

ones, 877, 878. 

QusBstores Parriuidii of the ancient 
Romana, 870. 

Querela luoRlciosi Testamenti of the 
old Rom m Law. 200. 

Quiritariun I.aw, the, •ifl. 

— principles of tlic, 60. 

— — dUrenmoo between it and the Jus 
Gentium, 66. 

ReooTcrica, coHusIto, of property in 
tho Uonan and English Iaw, 280 . 

Regency, form of, according to the 
French custom regulating the suo- 
cession to the throne, 23.S. 

Rcipua, the, of Germany, 273. 

Res Mancipi and Res nec llancipi, 266, 
271. 

definition of the Res Mancipi, 

209. 

Res nullius of the Roman Law, 289. 

Rosponsa Prudentium of the Romans, 
described, 32. ’ 

similarity between them and 

English Cuse-law, 82. 

decline and extinction of tho 

Responses, 89. 

Revolution, French, effccUof the theo- 
ry of the state of Nature on the, 88. 

Rex Sacrorum, or Rtx Saerijieulut, 
office of the, 9, 69. 

Roman Law, 1. 

the Twelve Tables, 1, 2, 18. 82. 

influence of the tacra on the law 

of Adoption and of Wills, 6. 

class of codes to wliich the Roman 

code belongs, lA. 


BOMAir LAW 

Roman Law, probable assistance af 
forded by Greeks, 14. 

meaning of Jietio, 24. 

instances of/ictiones cited, 26. 

the Responaa Prudentium de- 
scribed, 82. 

judicial functions of the Magis- 
trates of Republican Rome, M, 

reasons why tl>o Roman Law was 

not populoriscil, 88. 

sources of tho characteristic ex- 
cellence of Uio Roman Law, 80. 
— — decliao and extinction of the 
Responses, 89. 

tho Pnetorion Edict, ^ ^ 60, 

68 . 

tho Leges Coracliie, 40. 

later jurisconsults, 40. 

remarks on the Sbitute Iaiw of 

tho Romans, 40^^42. 

and on the Equity of tho Romans, 

4^43. 

golden ago of Roman jurispm- 

(tonco, 61L 

Roman l^uity, 64. 

features common to both English 

and Roman Equity, 66, et uq. 
— International Law largely in- 
debted to Roman Law, 98. 

tho Putria Potestas of the Roman 

Law, 182. tt teq. 

Agnatic and Cognatic RelaUon* 

snip, 14L 

Perpetual Tutelage of Women, 

147 . ^ 

Roman Marriage, 149. 

Guardianship of male Orphans. 

164. 

Law of Persons — Master and 

Slave, l.'/O. 

Testamentary Law, 167, et uq. 

Wills anciently executed in tho 

Comitia Oalata, 19^ 194. 

ancient Roman law of Intestate 

Succession, 198. 

Roman Wills described, 198. 

tlie Mancipation, 198. 

tlie Nuncuputio, 198. 

tho Prffitoriau Will, 202. 

first ap|)carunce of Sealing in 

the history of juiisprudence as 
a mode of authentication, 208. 
Quercb luofliciosi Testamenti. 

Disinherison of Children under. 
209. ’ 
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KOXAN LilW 

Roman Law, lotostato Succcaaion nn- 
der, 

Fldci-Commiiaa, or beqacaU In 

trart, gn, 

rlghu of Co-hfira, 2m 

OocupancT, 238. 

Roman diatinction betweon the 

Law of Pcraona and the Law 
of Tliinga, 251. 

inducnco of Roman claasifica* 
tlonn, 2M. 

Co-ownorahip of propertj re- 
nrded by the mature Roman 
Law aa eiceptional and mo- 
mentary, 20.t. 

— the Ocna of the Romani com- 

pared with an Indian Village 
Community, 268. 

— Roi Mancipl, and Rea neo HaO' 

cipi, 256, 268, 289. 

Mancipation 289. 

Daucapion, or Prescription, 226 

• the Ceerio in Jure, 279. 

— — diatinction between Property and 
Poamaion, 281. 

— Roman and Krbarian Law. 

288. 

Roman Contricta, 804 el eej. 

tlie Four ContractaT Tle. 

connection between Theology 

and Roman Law, S43. 

eauioa of improvement in Roman 

Law, 849. 

Roman Law in the Eaatcro Em- 
pire, 851. 

Clril W rongs of the Roman Law, 

868 . 

the Legia Actio Sacramenti, 882. 

old Roman Criminal Jurispru- 
dence, 869, 

■ extreme ronitipiicity of Roman 

criminal tribunal!, 877. 

“ ■ reaulta traceable to the Qum- 
Uonca, 877. 878. 

Romana, cauaca of the rapid progrcia 
^the Stoical philoaophy amongit 

th«r progreia in legal improre- 

ment, 64. 

Roma, immigration of foreigneri into, 

llil^ 

exclusion of, under the early Re- 
public, 44. 

■ See of, origin of the tendency to 

attribute lecular luperiority to 
the, 108. 


aocimn 

Rome, decline of ecclesiastical influ- 
ence in international questions, 108. 

early jiolitical ideas of, 126. 

Rousseau, J. J., influence of hia writ* 
lugs, 84. 

■ his^octrine of an original Social 

Compact, 299, 800. 

Russian villagea. Co-ownership of the 
ocenpieta of, 268. 


Sacra, or Family Rites, of the Romans, 

8j 26, 186. 

— ^ the llindooa. 186. 

Sacramental Action of the ancient Ro- 
mans, ^ 

Salic Law, origin of the, 162. 

Sarlgny, on Poisessioo ahd~Property, 
281, 282. 

his aphorism on the origin of 

property, 247. 

Scstrola, Q. Muciua, his Manual of the 
Qril Law, 89. 

Scandinavian nations, their laws res- 
pecting the Perpetual Tutelage of 
Women, 147, 164. 

Sclaronian laws respecting the proper- 
ty of families, 260. 

Sealing, firet appearance of, in juris, 
prudence, as a mode of authenti- 
cation, 204. 

Sin. mortal and venial, casuistical dis- 
tinction between, 840. 

Sins known to primitive jurispradettoe, 
859. 

Slavery, ancient, 167. 

under the Romans, 167. 

In the United States of America, 

168. ^ 
Socage, English law of, 225. 

Social Compact, Rousseau's doctrine 
of an ori^nal, 299, 8SS. 

Dr. Wheweil quoted, 836. 

Societies, sutionary and progreadve, 

dilfercnce l>ctwecn stationary and 

pro^-asiTe socictiee, 22. 

agencies by which Law is brought 

into harmony with Progrew 
sire Societies, 24. 
perils of early, 72. 

primitive, 1 16. 

early moral doctrines, 1221 

early political ideas, 135T 

Action of Adoption, 126. 

foundation of ariatociid^ 127. 

principle of Local Contignity,Hr 
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Sodetlea, the uidcnt Family, 120- 

the I’atHa rotcstos, 180. 

agnaliu and cognatio relation- 

ahip^ 141. 

Guardianship of Women, 147. 

ancient Roman Uarriage, 148. 

Master and Slave, 157. 

uniformity of movement of the 

progreaaive societies, IAS. 

dinotegntion of the Family, IM. 

movement of societies from 

status to coutraet, 184. 

— Universal Succession, 172. 174. 
178. 

— — primitive society and onlvcraal 
succession, llS. 

the ancient family a corporation, 

178. 


Society in primitive times not a col- 
locuon of individuals, but an ag- 
gregation of families, 121. 

Solon, Attic code of, UL 

“ Sophismos Anarchiques ” of Dumont, 
remarks on, S8. 

Sovereign, origin of the doctrine that 
the monar^ is the fountain of 
Justice, 382. 

Sovereignty, territorial, proportion of 
International Law on, ^ ttlL 

Trilio-aovoreignty, 100. 

Charlemagne and universal do- 
minion, 102. 

Territorial sovereignty an off- 
shoot of feudalism, 102. 

the See of Rome, 108. 

— Hugh Capet, 104. 

the Anglo-Saxon princes, 104. 

Naples, Spain, and Italy, 104. 

Venice, 104. 

points of junction between terri- 
torial sovereignty and modem 
public law, 108. 

Spain, territorial sovereignty of tlie 
monarchsof, 104. 

Status, roovemout of societies from, to 
contract, 184, 16B. 

Statuto lukw of the Romans, 4^ 41. 

Stoic pliilosopliy, principles of the. 




its rapid progress in Roman so- 
ciety, 82. 

alliance of tlie Roman lawyers 

with the Stoics, 88. 
Bncoession, rules of, according to the 
Hindoo Customary law, 8. 

. ■ — Testamentary, 188. 


succtaaioa 

Bucceasloo, early history, 148. 

inOucoco of tlio Church in eiv 

forcing the sanctity of Wills, 
ICB. 

Englisli law of, 144. 

quoiilics necessarily attached to 

Wills, IM. 

natural right of testation, 171. 

restraints imposed by the Code 

Napulion, 171. 

nature of a Will, 172. 

rights and duties of universal 

successor, 112. 

usual Roman definition of an In- 

lioritanco, 176. 

dllTerence Iwtween modem testa- 
mentary Jurisprudence and the 
ancient law of Rome, 177. 

the Family regarded os a Corpo- 
ration, 178. 

old Roman law of luberitance 

and its notion of a Will, 144. 

ancient objects of Wills, 144. 

Sacra, or Family Rites, of the 

Romans, 184- 

and of the Hindoos, 166. 

the invention of Wills doe to 

Romans, 144. 

Roman ideas of Suoccesion, 180. 

Testoinctitary Suoocwiuii less an- 
cient tliou Intestate Successioo, 
188. 

primitive operation of Wills, 

180- 

— — Wills of the ancient Germans, 
180. 

Jewish and Bengalee Wills, 191. 

mode of execution of ancient 

Roman wUla 198. 

description of ancient Roman 

Wills, 1^ 194. 

Influence of andent Plebeian 

Wills on tlie civilisation of the 
modem world, 197. 

the Mancipation, 194. 

relation of Wills to conveyances, 

188. 

the Testament per os et Hiram, 

108. 207. 

consequence of this relation of 

7'estamcnts to Couveyancei^ 
188 

remedies, 200. 

ancient Wills not written, 201. 

remarks on the expressioa Emp- 

tor Familial, 201. 
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Saeccasion, the Pnetorian Will, 220. 

Uio llonorum Posscasio luid the 

Bonorum Posecssor, 204. 

improveracnte iu the old Will, 

205, 200. 

■ ancient and modern ideas ro- 

spccting Wills and Successors, 
209. 

■■ Diainherison of Children, 209. 

the sw of Wills coeral with that 

of feudalism, 217. • 

introduction of the principle of 

Dower, 218. 

— — rights of Heirs and Co heirs 
under the Homan Law, 220. 

Intestate, 189. 

ancient Homan law of, 193, 212. 

■ the Justiniancan scale of lutes* 

tato Succession, 218. 

order of Intestate Succession 

among the Romans, 214. 

horror of intestacy Iblt by the 

Romans, 210. 

■ - ■■ rights of all the children of the 

deceased under the Roman 
I.aw, 220. 

Unirersol, 172, 184. 

in what it consists. 172. 

the unirersal successor, 170. 

fomiola of old Roman iuTcsti- 

ture. referred to, 184. 

Suttee of the Hindoos, 168. 

Sylla, L. Cornelius, his improvements 
in the Roman Law, 40. 

Tables, the Twelve Dccemviral, 1, ^ 
18, 82. 

coITections of opinions interpre- 
tative of the, 83. 

their legalisation of Plebeian 

Wills, IM. 

Law of the Twelve Tables re- 
specting Testamentary Dispo- 
sitions, 210. 

Tablets, laws engraven on, 18. 
Tacitus, value of his " Germany ” as a 
record of priniitlvc history, 110. 

suspicions as to its fidelity, 117. 

Tarniiins, change in the administration 
of the law after the expulsion of 
the, 6^ 

Tenancy, Roman system of, 289. 
Testaments. See Succession, Testa- 
mentary. 

Theft, ancient Roman law of, 298, 
880, 807. 


WOUKW 

Theft, modem breaches of trust, 298. 

Themis and Themlstcs of the Greek 
Homeric poems, ^ 120, 121. 

Theology, connection between it and 
Roman Law, 848. 

Thirty Years* War, influence of the 
horrors of the, on tlie success of the 
treatise “De Jura Belli et Pacis” 
of GroUus, 107. 

Torts, law of, 868. 

Tradition of property amongst the 
Romans, 269. 

practical eflTect of a Uancipatloo 

given to a Tradition, 209. 

Transfer of property, ancient modes 
of, 268. 

Troglodytes, the, 801. 

Turkey, rule of succession to the 
throne of, 286. 

Ulpian, his attempt to distinguish be- 
tween the Jus Naturale and the Jus 
Gentium, 60. 

Dniverntas juris, in wbat it consists, 
173. 

Usucapion, principle of Roman Law 
known ss, 208. 

history of, 278. 

Usus, or lower form of civil marriage 
of the ancient Romans, 149. 

Vandals, the, referred to, 100. 

Vcnetiaits, tlieir lapse from tribe sov. 
ereignly to territorial sovereignty, 
104. 

Village Communities of India, 252. 

254. 

Visigoths, the, referred to, 100. 

Voltaire, referred to, ^ 

Warfare, ancient forms of, 240. 

Wchrgcld, the, of Germany, 272. 

Whcwcll, Dr., on original Social Com- 
pact, quoted, 836. 
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